
February 17, 2022 
VIA ECF 
Hon. Sarah Netburn 
United States Magistrate Judge 
Southern District of New York 
 
Re:  SEC v. Ripple Labs, Inc. et al., No. 20-cv-10832 (AT) (SN) (S.D.N.Y.) 

Dear Judge Netburn: 

The SEC respectfully submits this motion for partial reconsideration and clarification of the 

Court’s January 13, 2022 order (D.E. 413, the “Order”).  This motion is limited to the Court’s ruling 

with respect to Entry 9 of Appendix A to Defendants’ motion to compel (D.E. 289), which includes 

a single, clean draft of a June 14, 2018 speech (“Speech”) delivered by Bill Hinman, the then-

Director of the SEC’s Division of Corporation Finance (“Corp Fin”).  After reviewing Entry 9, the 

Court found that “emails concerning the [S]peech or draft versions are neither predecisional nor 

deliberative agency documents entitled to protection” under the deliberative process privilege 

(“DPP”), and ordered the SEC to produce Entry 9 and other documents “previously withheld based 

on the privilege that would be inconsistent with this order.”  Order at 15, 22. 

Reconsideration of this aspect of the Court’s decision is warranted because the Court based 

its decision on a single document relating to the Speech—one that Defendants chose to highlight for 

the Court—and did not consider the 67 other emails attaching drafts of the Speech that were before 

the Court on Defendants’ motion.  These additional documents—along with other matters available 

to the Court and described below—demonstrate that the Speech was not “merely peripheral to 

actual policy formation” and was in fact an “essential link in the SEC’s deliberative process with 

respect to Ether.”  See Order at 14–15 (internal quotation marks omitted).  The Speech itself—and 

the many drafts and comments by SEC staff across different SEC divisions and offices deliberating 
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the agency’s approach to the regulation of digital assets—show that Director Hinman and other 

SEC staff used the Speech to provide public guidance as to how Corp Fin would apply the federal 

securities laws to offers and sales of digital assets including Ether.  Indeed, SEC regulations provide 

that Director Hinman’s public statements could be relied upon as representing the views of Corp 

Fin, the division he led. 

When viewed in context, Entry 9 and other drafts and communications related to the Speech 

are protected by the DPP under the Court’s own analysis:  They reflect the very types of 

deliberations that SEC staff “need to be able to conduct . . . with the expectation of candor” (id. at 

22) and are no different than other documents the Court has already held to be protected (id. at 15–

17).  The SEC thus respectfully asks the Court to reconsider its prior ruling with respect to Entry 9 

and to find that all such documents are protected by the DPP.  In the alternative, the SEC asks the 

Court to clarify whether the Order compels production of all Speech drafts and related emails on the 

SEC’s privilege logs—the vast majority of which reflect the views of staff other than Director 

Hinman on an important policy issue confronting multiple agency divisions and offices. 

I. Procedural Background  

As part of their motion, Defendants submitted the SEC’s privilege logs (D.E. 289-1–289-6), 

as well as a list of documents they selected, “Appendix A” (D.E. 289-11), and asked the Court to 

review in camera these documents (D.E. 289 at 7), which the Court agreed to do (D.E. 351-1 (Aug. 

31, 2021 Hearing Tr.) at 35–36).   Though the SEC’s privilege logs included 68 entries described as 

emails attaching drafts of the Speech (D.E. 289-1, 289-2, 289-4), Defendants included only one of 

those drafts—Entry 9—on their Appendix A.         

In its brief explaining the basis for the application of the DPP to each of the 30 documents 

submitted for in camera review, the SEC explained that Entry 9 was “predecisional and deliberative, 

as Director Hinman was seeking feedback from other SEC personnel about the [S]peech’s contents 

prior to its delivery” (D.E. 351 at 13), and thus reflected “[d]eliberations re: regulation of Ether and 
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re: Hinman Speech” (id. at A-4).  The SEC also noted it had logged “dozens of []drafts of the Hinman 

Speech.” Id. at 14 n.11 (emphasis added).  The SEC urged the Court to refrain from ordering the 

production of “similar” documents in the event the Court found that any of the documents in 

Appendix A were not protected by the DPP, and to instead conduct a document-by-document 

review of the relevant documents on the SEC’s privilege logs.  Id. at 20. 

The Court found that “it appears that this speech was merely peripheral to actual policy 

formation” and “not an essential link in the SEC’s deliberative process with respect to Ether.” 

Order at 14–15 (internal quotation marks omitted).  The Court relied on the disclaimer in the 

Speech; Director Hinman’s declaration (D.E. 255-2 ¶ 13) stating that the Speech reflected his own 

views; and evidence that the SEC has not taken any position on “whether offers and sales of Ether 

constituted offers and sales of securities.”  Order at 14.   

II. Legal Standard 

Courts grant motions for reconsideration when “the moving party can point to controlling 

decisions or data that the court overlooked—matters, in other words, that might reasonably be 

expected to alter the conclusion reached by the court.”  Homeward Residential, Inc. v. Sand Canyon Corp., 

No. 12 Civ. 5067, 2014 WL 4680849, at *1 (S.D.N.Y. Sept. 17, 2014) (Torres, J.) (granting motion 

for reconsideration) (quoting Shrader v. CSX Transp., Inc., 70 F.3d 255, 257 (2d Cir. 1995)). 

III. All Communications and Drafts Relating to the Speech Are Protected by the DPP 

The SEC respectfully submits that, in ruling on Entry 9, the Court did not consider two 

significant matters.  First, Director Hinman made the Speech in order to communicate Corp Fin’s 

approach on the regulation of digital asset offerings, as evidenced by the text of the Speech and 

confirmed by the relevant regulations governing SEC employees’ public statements.  Second, the 

Speech was the end product of significant collaboration by many staffers across the agency, as 

evidenced by the 68 drafts and related commentary reflected in the SEC’s privilege logs.  These 

communications demonstrate that the SEC staff’s deliberations about the contents of the Speech 
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were an essential link in the agency’s deliberations about “whether transactions in a particular digital 

asset involve the sale of a security.”  Ex. A at 4. 

Through these communications, SEC staff were deliberating about what guidance they 

should provide to market participants—guidance staff should be able to develop through 

discussions “without fearing that their communications will be subject to public scrutiny.”  Order at 

20.  Indeed, “[g]iven the importance in having the SEC ‘get it right’ on the highly consequential 

decisions of how (or whether) to regulate digital assets, the need to promote candor to improve 

agency decisionmaking is critical.”  Id. at 22.  The release of the dozens of drafts of the Speech—the 

vast majority of which reflect opinions and thoughts of staff other than Director Hinman—would 

result in the very chilling of agency deliberations the Court sought to avoid in its Order. 

A. Director Hinman Delivered the Speech as the Director of Corp Fin to 
Communicate Corp Fin’s Framework for Evaluating Digital Asset Offerings. 

As reflected in its text, the Speech was intended to communicate the general approach used 

by Corp Fin in evaluating whether digital asset offerings may be considered securities offerings, and 

to invite the market to communicate with Corp Fin staff about these issues.1  Director Hinman 

began the Speech by noting that the conference “provide[d] a great opportunity to address a topic 

that is the subject of considerable debate in the press and in the crypto-community – whether a 

digital asset offered as a security can, over time, become something other than a security.”  Ex. A at 

1.  In addressing that topic, Director Hinman stated that he was providing a framework of “some of 

the factors to consider in assessing whether a digital asset is offered as an investment contract and is 

thus a security,” and that Corp Fin staff were “happy to help promoters and their counsel work 

through these issues” and “stand prepared to provide more formal interpretive or no-action 

guidance about the proper characterization of a digital asset in a proposed use.”  Id. at 4. 

                                                        
1   Approximately one year before the Speech, Corp Fin and the Division of Enforcement (“Enforcement”) issued a 
statement on the Report of Investigation on the DAO, which similarly encouraged market participants employing new 
technologies to contact SEC staff “for assistance in analyzing the application of the federal securities laws.”  Ex. C. 
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The text of the Speech makes clear that Director Hinman was speaking as the Director of 

Corp Fin to provide information about what private parties could expect when seeking formal or 

informal guidance from the staff of the division he led, on a topic (the regulation of the offer and 

sale of digital assets) within his division’s purview.  In his deposition, Director Hinman confirmed 

that the Speech was “intended to share more generally the framework that the division [of 

corporation finance] was using in thinking about these assets.”  Ex. B at Tr. 299; see also Tr. 131 

(Speech intended to “inform the marketplace of how . . . the division of corporation finance and I 

felt about these topics”).  He further confirmed that, following the Speech, Corp Fin generally 

applied the framework outlined in the Speech when considering whether digital asset transactions 

involved “securities.”  Ex. B at Tr. 301 (D.E. 299-1). 

The relationship between the Speech and SEC staff guidance is further demonstrated by the 

April 2019 publication of a “Framework for ‘Investment Contract’ Analysis of Digital Assets” 

(“Framework”) by the SEC’s Strategic Hub for Innovation and Financial Technology.  Ex D.  Citing 

the Speech, the Framework provided “additional guidance in the areas that the Commission or staff 

has previously addressed.”  Id. at 7 n.1.  The Framework reiterated many factors relevant to the 

investment contract analysis that were set forth in the Speech, including the relative centralization of 

the project, the retention of a stake in the digital asset by the promoter, and the development status 

of the digital asset’s network.  Id.  The Framework elaborated on the Speech by adding specific 

details regarding each of the cited factors. 

The inclusion of the SEC’s standard disclaimer in the Speech does not change the privilege 

analysis.  Any speech or publication by an SEC employee must include the following disclaimer: 

The Securities and Exchange Commission disclaims responsibility for any private 
publication or statement of any SEC employee or Commissioner.  This [article, 
outline, speech, chapter] expresses the author’s views and does not necessarily reflect 
those of the Commission, the [other] Commissioners, or [other] members of the staff. 
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17 C.F.R. § 200.735-4.  The Framework included the same disclaimer.2  Ex. D at 7 n.1.   

The purpose of this disclaimer is to communicate that the employee delivering remarks is 

not speaking on behalf of the SEC itself, as the views of one SEC employee cannot bind the agency.  

And when a division director is speaking, the disclaimer reminds the audience that those views may 

or may not be shared by other divisions or offices.  Still, it remains true that a statement by an SEC 

division director communicates that director’s views and those of the division he or she leads: 

The informal procedures of the Commission are largely concerned with the rendering 
of advice and assistance by the Commission’s staff to members of the public dealing 
with the Commission. While opinions expressed by members of the staff do not 
constitute an official expression of the Commission’s views, they represent the views 
of persons who are continuously working with the provisions of the statute involved. 
And any statement by the director, associate director, assistant director, chief accountant, 
chief counsel, or chief financial analyst of a division can be relied upon as representing the views 
of that division.  

17 C.F.R. § 202.1(d) (emphasis added).3    

Accordingly, the inclusion of the SEC’s standard disclaimer (or Director Hinman’s 

declaration explaining the disclaimer (D.E. 255-2 ¶ 13)) cannot somehow change the analysis with 

respect to whether the DPP applies to the internal communications and drafts leading up to the 

Speech.  Instead, those materials reflect the same type of internal policy debates as the deliberations 

relating to public statements by SEC officials that the Court has already deemed to be protected by 

the DPP—Entries 11 to 14 of Appendix A.  Order at 15–16.4   

                                                        
2 The SEC respectfully refers the Court to speeches and remarks posted on its website by the Chair, Commissioners, and 
senior officials, which include the standard disclaimer, see https://www.sec.gov/news/speeches-statements, including 
speeches related to the regulation of digital asset offerings, Ex. E.  This standard disclaimer is similar to disclaimers 
provided by staff and officials at numerous other federal government agencies, including the Commodity Futures 
Trading Commission, the Federal Trade Commission, the Federal Reserve, and the PCAOB.  Ex. F.   

3 Defendants claim that the SEC “has argued in this litigation that Mr. Hinman’s speech did not provide any meaningful 
guidance to the marketplace.”  D.E. 363 at 14–15.  Defendants do not, and indeed cannot, cite to anything to support 
that statement.  To the contrary, Director Hinman testified that the Speech provided “timely guidance” to the 
marketplace on digital asset transactions.  Ex. B at Tr. 80–82.  

4 While the final version of Director Hinman’s remarks reflected in Entry 11 is not publicly available, Director Hinman 
was required to provide the standard disclaimer as part of those remarks.  A recording of Chair Clayton’s November 27, 
2018 interview—draft talking points for which are reflected in Entries 12 to 14—includes the standard disclaimer.  See 
https://www.blockchainbeach.com/sec-chairman-jay-clayton-speaks-on-icos-and-bitcoin-etf/.  
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B. Staff Across the Agency Engaged in Substantive Deliberations About the 
Content of the Speech, Which Were an Essential Link in the Agency’s 
Deliberations about the Regulation of Digital Asset Offerings. 

The dozens of drafts of the Speech exchanged among SEC staff show that the Speech 

related to SEC policy and particularly to what guidance SEC staff believed could be communicated 

to market participants about “whether transactions in a particular digital asset involve the sale of a 

security.”  Ex. A at 4.  In early May 2018, David Fredrickson, then-Corp Fin’s Chief Counsel, began 

drafting what ultimately became the Speech.  (Draft 1.)5  For the next month, Mr. Fredrickson, along 

with Valerie Szczepanik (Assistant Director in Enforcement’s Cyber Unit until June 9, 2018, and 

then Senior Advisor for Digital Assets and Innovation in Corp Fin), Michael Seaman (then-Director 

Hinman’s counsel), and Director Hinman worked to draft the Speech, exchanging at least 23 drafts 

between May 3 and June 4.  (Drafts 1–23; Hardy Decl. ¶ 3.) 

On June 4, Director Hinman circulated a draft of the Speech to officials outside his 

division— including counsel for the then-Chair, as well as the directors of other divisions and 

offices, requesting comments.  (Draft 24; Hardy Decl. ¶¶ 4, 8–10.)  On June 5, this email was 

forwarded to the Chair—see Entry 9.  (Draft 28.)  In the ensuing days, officials across the SEC 

provided substantive feedback and comments on the draft:  the Division of Trading & Markets 

(“TM”) on June 6; the Division of Investment Management (“IM”) on June 7; and the Office of the 

General Counsel (“OGC”) on June 8.  (Drafts 29, 33, 35; Hardy Decl. ¶ 5.)  Director Hinman, Mr. 

Fredrickson, and Mr. Seaman worked to revise the Speech to respond to these comments.  This 

revision process led to eight additional drafts between June 7 and June 11.  (Drafts 31, 36, 37, 39, 40, 

42–44; Hardy Decl. ¶ 6.)  On June 11, Director Hinman circulated a revised draft to many of the 

same officials who had received Entry 9.  (Draft 45; Hardy Decl. ¶ 7.)  On June 12, officials from 

                                                        
5 References to “Draft __” correspond to entries in Attachment 1 to the brief, which summarizes the full set of relevant 
emails and drafts included on the SEC’s privilege logs.  References to “Hardy Decl.” are to the accompanying 
Declaration of Melinda Hardy, dated February 17, 2022.  Ex. G. 
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exercise. Rather, such communications can be delicate and audience-
sensitive and require the agency to exercise . . . policy-oriented 
judgment to effectively pursue its policymaking agenda.  

Moreover, while it is true that the SEC has not expressed a formal agency position on 

whether offers and sales of Ether constitute offers and sales of securities (Order at 14), the withheld 

documents reflect deliberations about what to communicate to market participants about Corp Fin’s 

approach to the regulation of offers and sales of digital assets including Ether.  Indeed, the 

deliberations here are like deliberations in Additional Document 3, which the Court held to be 

protected by the DPP because they “plainly reflect SEC employees’ predecisional thoughts and 

analyses . . . including deliberations on whether the asset at issue is subject to the federal securities 

laws—a quintessential agency decision.”  Order at 17 (rejecting Defendants’ argument that the DPP 

could not apply “because no-action letters are issued by Corporation Finance, not the Commission 

itself, so there is no agency decision or decisionmaking process to support the assertion of 

privilege”). 

Finally, piercing the DPP is unwarranted here for the reasons the Court outlined in the 

Order, namely because “the need to promote candor to improve agency decisionmaking is critical” 

given “the importance in having the SEC ‘get it right’ on the highly consequential decisions of how 

(or whether) to regulate digital assets.”  Id. at 22.  The many drafts and comments the SEC is 

withholding reflect that the SEC staff was trying to “get it right” on what kind of guidance from 

Corp Fin could then be released to market participants, while preserving the agency’s ability to 

regulate digital assets under the securities laws—an important and evolving issue for many of the 

SEC’s divisions and offices.  On the other hand, the documents are not relevant to the “fair notice” 

defense (Order at 18) or to the Individual Defendants’ scienter because only the final Speech—and 

not the dozens of drafts that include preliminary thoughts, suggestions, and discussion points by 

staff, often provided under time pressure without the opportunity to be fully vetted—could have 

provided notice to Defendants or impacted their state of mind.   
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Respectfully submitted, 

/s Ladan F. Stewart 

Ladan F. Stewart     

cc: Counsel for All Defendants (via ECF) 
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ATTACHMENT 1 

SUMMARY CHART OF ENTRIES ON SEC PRIVILEGE LOGS RELATING TO HINMAN SPEECH 

 

Drafti Document 
Submitted 
In Camera 

Date Draft/Comments 
Byii 

Description 

1  5/3/2018 Fredrickson Email from Fredrickson to Hinman, Seaman, cc Ingram, Starr, 
attaching thoughts on issues to be addressed in Speech. 

2 A 5/21/2018 Fredrickson Email from Fredrickson to Seaman, attaching “first, rough 
draft” of Speech. 

3  5/22/2018 Hinman Email from Hinman to Fredrickson, Seaman, attaching comments 
on Fredrickson’s May 21 draft. 

4  5/24/2018 Fredrickson Email from Fredrickson to Szczepanik, cc Seaman, attaching draft 
Speech. 

5 B 5/25/2018 Szczepanik Email from Szczepanik to Fredrickson, cc Seaman, attaching 
comments on Fredrickson’s May 24 draft. 

6  5/25/2018 Fredrickson Email from Fredrickson to Seaman, cc Szczepanik, attaching draft 
Speech. 

7  5/29/2018 Seaman Email from Seaman to Fredrickson, attaching comments on 
Fredrickson’s May 25 draft. 

8  5/29/2018 Fredrickson Email from Fredrickson to Hinman, cc Szczepanik, Seaman, 
attaching draft of Speech. 
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9  5/29/2018 Szczepanik Email from Szczepanik to Fredrickson, Hinman, cc Seaman, 
attaching comments on Fredrickson’s May 29 draft. 

10 C 5/30/2018 Hinman Email from Hinman to Fredrickson, Szczepanik, Seaman, 
attaching comments on Fredrickson’s May 29 draft. 

11  5/31/2018 Fredrickson Email from Fredrickson to Szczepanik, Seaman, attaching comments 
on top of Hinman’s May 30 comments. 

12  5/31/2018 Szczepanik Email from Szczepanik to Fredrickson, Seaman, attaching comments 
on top of Fredrickson’s May 31 comments. 

13  5/31/2018 Seaman Email from Seaman to Ingram, Starr, cc Hinman, attaching draft 
Speech. 

14  5/31/2018 Hinman Email from Hinman to Fredrickson, cc Seaman, Ingram, Starr, 
attaching additional comments on top of Szczepanik’s May 31 
comments. 

15  6/1/2018 Hinman Email from Hinman to Seaman, attaching additional comments on 
top of Hinman’s May 31 comments. 

16  6/1/2018 Seaman Email from Seaman to Hinman, Fredrickson, Szczepanik, attaching 
new draft of Speech and redline. 

17  6/1/2018 Hinman Email from Hinman to Seaman, Fredrickson, Szczepanik, attaching 
comments on Seaman’s June 1 draft. 

18  6/3/2018 Szczepanik Email from Szczepanik to Hinman, Seaman, Fredrickson, attaching 
comments on top of Hinman’s June 1 comments. 

19  6/4/2018 Fredrickson Email from Fredrickson to Szczepanik, Hinman, Seaman, attaching 
comments on top of Szczepanik’s June 3 comments. 
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20  6/4/2018 Seaman Email from Seaman to Hinman, Fredrickson, Szczepanik, attaching 
new draft of Speech and redline. 

21  6/4/2018 Seaman Email from Seaman to Fredrickson, attaching draft Speech and 
distribution list for other divisions/offices. 

22  6/4/2018 Fredrickson Email from Fredrickson to Seaman, attaching comments on 
Seaman’s June 4 draft and on distribution list for other 
divisions/offices. 

23  6/4/2018 Seaman Email from Seaman to Hinman, cc Fredrickson, attaching draft 
Speech along with distribution list for other divisions/offices. 

24  6/4/2018 Hinman Email from Hinman to:  Moskowitz, Memon, Fox (Office of the 
Chair); Avakian, Peikin, Karp (Enforcement); Stebbins, Jarsulic, 
Morris (OGC); Blass, McHugh, Bartels (IM); Redfearn, Goldsholle, 
Seidel (TM), attaching draft Speech and requesting comments. 

25*  6/4/2018  Email from Seaman to Corp Fin staff (Parratt, Ingram, Starr, 
Henseler, Long, Hardiman), cc Hinman, attaching June 4 draft 
circulated to other divisions/offices by Hinman. 

26*  6/4/2018  Email from Fredrickson to Ingram, forwarding Hinman’s June 4 
email to divisions/offices. 

27*  6/5/2018  Email from Seaman to Corp Fin staff (Davis, Garrison), forwarding 
Hinman’s June 4 email to divisions/offices. 

28* Entry 9 6/5/2018  Email from Memon (Office of Chair) to Chair Clayton, cc 
Moskowitz (Office of Chair), forwarding Hinman’s June 4 
email to divisions/offices. 

29 D 6/6/2018 Greiner Email from Greiner (TM) to Fredrickson, Szczepanik, Seaman, 
cc Redfearn (TM Director) and TM staff (Seidel, Goldsholle, 
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Maitra, Bergoffen, Orr), attaching TM’s comments on June 4 
draft. 

30*  6/7/2018  Email from Seaman to Hinman, forwarding TM’s comments on June 
4 draft. 

31  6/7/2018 Fredrickson Email from Fredrickson to Szczepanik, Seaman, attaching comments 
in response to TM’s June 7 comments. 

32  6/7/2018 McHugh Email from McHugh to Fredrickson, cc Szczepanik, Seaman, 
McGinnis (IM), Bartels (IM), attaching IM’s comments on June 4 
draft. 

33 E 6/7/2018 McHugh Email from McHugh to Fredrickson, cc Szczepanik, Seaman, 
McGinnis (IM), Bartels (IM), attaching amended set of IM’s 
comments on June 4 draft. 

34*  6/8/2018  Email from Seaman to Hinman, forwarding IM’s comments on June 
4 draft. 

35 F 6/8/2018 Jarsulic Email from Jarsulic (OGC) to Seaman, Lisitza, Cappoli (OGC), 
cc Hinman, Fredrickson, Szczepanik, attaching OGC’s 
comments on June 4 draft. 

36 G 6/8/2018 Fredrickson Email from Fredrickson to Hinman, Szczepanik, Seaman, 
attaching revised draft incorporating comments from OGC, 
TM, and IM. 

37 H 6/11/2018 Hinman Email from Hinman to Szczepanik, Seaman, Fredrickson, 
attaching comments on Fredrickson’s June 8 draft. 

38*  6/11/2018  Email from Seaman to Hinman, Fredrickson, Szczepanik, attaching 
Hinman’s June 11 comments. 
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39  6/11/2018 Fredrickson Email from Fredrickson to Szczepanik, Seaman, attaching comments 
on top of Hinman’s June 11 comments. 

40  6/11/2018 Hinman Email from Hinman to Fredrickson, Seaman, attaching additional 
comments on top of Fredrickson’s June 11 comments. 

41*  6/11/2018  Email from Fredrickson to Seaman, attaching redline of Hinman’s 
two sets of June 11 comments. 

42  6/11/2018 Szczepanik Email from Szczepanik to Seaman, attaching comments on top of 
Hinman’s second set of June 11 comments. 

43  6/11/2018 Seaman Email from Seaman to Hinman, Fredrickson, Szczepanik, attaching 
new draft of Speech and redline. 

44  6/11/2018 Seaman Email from Seaman to Hinman, Fredrickson, Szczepanik, attaching a 
second new draft of Speech and redline. 

45  6/11/2018 Hinman Email from Hinman to:  Moskowitz, Memon, Fox (Office of the 
Chair); Avakian, Peikin, Karp (Enforcement); Stebbins, Jarsulic, 
Lisitza, Morris (OGC); Blass, McHugh, Bartels (IM); Redfearn, 
Goldsholle, Seidel, Greiner (TM), attaching draft Speech and 
requesting comments. 

46*  6/11/2018  Email from Fredrickson to Ingram, forwarding Hinman’s June 11 
email to divisions/offices. 

47  6/11/2018 Fredrickson Email from Fredrickson to Seaman, attaching comments on June 11 
draft. 

48*  6/12/2018  Email from Seaman to Corp Fin staff (Parratt, Davis, Brightwell, 
Garrison), attaching June 11 draft circulated to other 
divisions/offices by Hinman. 



A-6 
 

49  6/12/2018 Redfearn Email from Redfearn (TM Director) to Hinman, Seaman, cc TM 
staff (Goldsholle, Seidel, Bergoffen), attaching TM’s comments on 
June 11 draft. 

50  6/12/2018 Fredrickson Email from Fredrickson to Seaman, attaching additional comments 
on top of Fredrickson’s June 11 comments. 

51*  6/12/2018  Email from Seaman to Fredrickson, Szczepanik, forwarding TM’s 
June 12 comments. 

52  6/12/2018 McHugh Email from McHugh (IM) to Seaman, cc Fredrickson and IM staff 
(Bartels, Hunter-Ceci, Haghshenas, Harke, McGinnis), attaching 
IM’s comments on June 11 draft. 

53  6/12/2018 Hinman Email from Hinman to Seaman, attaching revised draft addressing 
comments by TM and IM. 

54  6/12/2018 Seaman Email from Seaman to Fredrickson, attaching revised draft and 
redline. 

55*  6/12/2018  Email from Seaman to Fredrickson, resending Seaman’s June 12 
revised draft and redline. 

56  6/12/2018 Fredrickson Email from Fredrickson to Seaman, attaching comments on 
Seaman’s June 12 draft. 

57 I 6/12/2018 Seaman Email from Seaman to Hinman, Fredrickson, Szczepanik, 
attaching revised draft and redline. 

58 J 6/12/2018 Jarsulic Email from Szczepanik to Seaman, Fredrickson, Hinman, 
forwarding June 12, 2018 email from Jarsulic (OGC) to 
Szczepanik, attaching OGC’s comments on June 11 draft. 

59  6/13/2018 Fredrickson Email from Fredrickson to Seaman, attaching revised draft. 



A-7 
 

60  6/13/2018 Seaman  Email from Seaman to Fredrickson, attaching revised draft and 
redline. 

61  6/13/2018 Fredrickson Email from Fredrickson to Seaman, attaching revised draft. 

62  6/13/2018 Seaman Email from Seaman to Hinman, Fredrickson, Szczepanik, attaching 
revised draft. 

63  6/13/2018 Fredrickson Email from Fredrickson to Seaman, Hinman, Szczepanik, attaching 
revised draft. 

64  6/13/2018 Fredrickson Email from Fredrickson to Seaman, attaching revised draft. 

 

i  Four of the 68 relevant entries on the SEC’s privilege logs were duplicative.  Attachment 1 includes the 64 non-duplicative documents 
reflected on the SEC’s privilege logs. 

 An asterisk (*) signifies Drafts that are not unique, but rather are forwards or re-attachments of other, unique drafts.  For this reason, 
the 12 entries where Drafts are marked with an asterisk do not have an entry in the “Drafts/Comments By” column.  In total, there are 52 
unique drafts reflected in Attachment 1. 
ii  The titles in May/June 2018 of certain of the individuals listed in Attachment 1 are as follows: 

1. Bill Hinman: Director, Corp Fin 
2. David Fredrickson: Chief Counsel, Corp Fin 
3. Valerie Szczepanik: Assistant Director in Enforcement’s Cyber Unit until June 9, 2018, and then Senior Advisor for Digital Assets 

and Innovation and Associate Director in Corp Fin  
4. Michael Seaman: Counsel to Director Hinman, Corp Fin 
5. Amy Starr: Chief, Office of Capital Market Trends, Corp Fin 
6. Jonathan Ingram: Deputy Chief Counsel, Corp Fin 
7. Laura Jarsulic: Associate General Counsel, OGC 
8. Brett Redfearn: Director, TM 
9. Natasha Greiner: Assistant Chief Counsel, TM 
10. Jennifer McHugh: Senior Special Counsel, IM  
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Digital Asset Transactions: When Howey Met

Gary (Plastic)

San Francisco, CA

June 14, 2018

Remarks at the Yahoo Finance All Markets Summit: Crypto

Thank you Andy. I am pleased to be here today.[1] This event provides a great opportunity to address a topic that
is the subject of considerable debate in the press and in the crypto-community – whether a digital asset offered as
a security can, over time, become something other than a security.[2]

To start, we should frame the question differently and focus not on the digital asset itself, but on the circumstances
surrounding the digital asset and the manner in which it is sold. To that end, a better line of inquiry is: “Can a digital
asset that was originally offered in a securities offering ever be later sold in a manner that does not constitute an
offering of a security?” In cases where the digital asset represents a set of rights that gives the holder a financial
interest in an enterprise, the answer is likely “no.” In these cases, calling the transaction an initial coin offering, or
“ICO,” or a sale of a “token,” will not take it out of the purview of the U.S. securities laws.

But what about cases where there is no longer any central enterprise being invested in or where the digital asset is
sold only to be used to purchase a good or service available through the network on which it was created? I
believe in these cases the answer is a qualified “yes.” I would like to share my thinking with you today about the
circumstances under which that could occur.

Before I turn to the securities law analysis, let me share what I believe may be most exciting about distributed
ledger technology – that is, the potential to share information, transfer value, and record transactions in a
decentralized digital environment. Potential applications include supply chain management, intellectual property
rights licensing, stock ownership transfers and countless others. There is real value in creating applications that
can be accessed and executed electronically with a public, immutable record and without the need for a trusted
third party to verify transactions. Some people believe that this technology will transform e-commerce as we know
it. There is excitement and a great deal of speculative interest around this new technology. Unfortunately, there
also are cases of fraud. In many regards, it is still “early days.”

But I am not here to discuss the promise of technology – there are many in attendance and speaking here today
that can do a much better job of that. I would like to focus on the application of the federal securities laws to digital
asset transactions – that is how tokens and coins are being issued, distributed and sold. While perhaps a bit dryer
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than the promise of the blockchain, this topic is critical to the broader acceptance and use of these novel
instruments.

I will begin by describing what I often see. Promoters,[3] in order to raise money to develop networks on which
digital assets will operate, often sell the tokens or coins rather than sell shares, issue notes or obtain bank
financing. But, in many cases, the economic substance is the same as a conventional securities offering. Funds
are raised with the expectation that the promoters will build their system and investors can earn a return on the
instrument – usually by selling their tokens in the secondary market once the promoters create something of value
with the proceeds and the value of the digital enterprise increases.

When we see that kind of economic transaction, it is easy to apply the Supreme Court’s “investment contract” test
first announced in SEC v. Howey.[4] That test requires an investment of money in a common enterprise with an
expectation of profit derived from the efforts of others. And it is important to reflect on the facts of Howey. A hotel
operator sold interests in a citrus grove to its guests and claimed it was selling real estate, not securities. While the
transaction was recorded as a real estate sale, it also included a service contract to cultivate and harvest the
oranges. The purchasers could have arranged to service the grove themselves but, in fact, most were passive,
relying on the efforts of Howey-in-the-Hills Service, Inc. for a return. In articulating the test for an investment
contract, the Supreme Court stressed: “Form [is] disregarded for substance and the emphasis [is] placed upon
economic reality.”[5] So the purported real estate purchase was found to be an investment contract – an
investment in orange groves was in these circumstances an investment in a security.

Just as in the Howey case, tokens and coins are often touted as assets that have a use in their own right, coupled
with a promise that the assets will be cultivated in a way that will cause them to grow in value, to be sold later at a
profit. And, as in Howey – where interests in the groves were sold to hotel guests, not farmers – tokens and coins
typically are sold to a wide audience rather than to persons who are likely to use them on the network.

In the ICOs I have seen, overwhelmingly, promoters tout their ability to create an innovative application of
blockchain technology. Like in Howey, the investors are passive. Marketing efforts are rarely narrowly targeted to
token users. And typically at the outset, the business model and very viability of the application is still uncertain.
The purchaser usually has no choice but to rely on the efforts of the promoter to build the network and make the
enterprise a success. At that stage, the purchase of a token looks a lot like a bet on the success of the enterprise
and not the purchase of something used to exchange for goods or services on the network.

As an aside, you might ask, given that these token sales often look like securities offerings, why are the promoters
choosing to package the investment as a coin or token offering? This is an especially good question if the network
on which the token or coin will function is not yet operational. I think there can be a number of reasons. For a
while, some believed such labeling might, by itself, remove the transaction from the securities laws. I think people
now realize labeling an investment opportunity as a coin or token does not achieve that result. Second, this
labeling might have been used to bring some marketing “sizzle” to the enterprise. That might still work to some
extent, but the track record of ICOs is still being sorted out and some of that sizzle may now be more of a potential
warning flare for investors.

Some may be attracted to a blockchain-mediated crowdfunding process. Digital assets can represent an efficient
way to reach a global audience where initial purchasers have a stake in the success of the network and become
part of a network where their participation adds value beyond their investment contributions. The digital assets are
then exchanged – for some, to help find the market price for the new application; for others, to speculate on the
venture. As I will discuss, whether a transaction in a coin or token on the secondary market amounts to an offer or
sale of a security requires a careful and fact-sensitive legal analysis.

I believe some industry participants are beginning to realize that, in some circumstances, it might be easier to start
a blockchain-based enterprise in a more conventional way. In other words, conduct the initial funding through a
registered or exempt equity or debt offering and, once the network is up and running, distribute or offer blockchain-
based tokens or coins to participants who need the functionality the network and the digital assets offer. This
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allows the tokens or coins to be structured and offered in a way where it is evident that purchasers are not making
an investment in the development of the enterprise.

Returning to the ICOs I am seeing, strictly speaking, the token – or coin or whatever the digital information packet
is called – all by itself is not a security, just as the orange groves in Howey were not. Central to determining
whether a security is being sold is how it is being sold and the reasonable expectations of purchasers. When
someone buys a housing unit to live in, it is probably not a security.[6] But under certain circumstances, the same
asset can be offered and sold in a way that causes investors to have a reasonable expectation of profits based on
the efforts of others. For example, if the housing unit is offered with a management contract or other services, it
can be a security.[7] Similarly, when a CD, exempt from being treated as a security under Section 3 of the
Securities Act, is sold as a part of a program organized by a broker who offers retail investors promises of liquidity
and the potential to profit from changes in interest rates, the Gary Plastic case teaches us that the instrument can
be part of an investment contract that is a security.[8]

The same reasoning applies to digital assets. The digital asset itself is simply code. But the way it is sold – as part
of an investment; to non-users; by promoters to develop the enterprise – can be, and, in that context, most often is,
a security – because it evidences an investment contract. And regulating these transactions as securities
transactions makes sense. The impetus of the Securities Act is to remove the information asymmetry between
promoters and investors. In a public distribution, the Securities Act prescribes the information investors need to
make an informed investment decision, and the promoter is liable for material misstatements in the offering
materials. These are important safeguards, and they are appropriate for most ICOs. The disclosures required
under the federal securities laws nicely complement the Howey investment contract element about the efforts of
others. As an investor, the success of the enterprise – and the ability to realize a profit on the investment – turns on
the efforts of the third party. So learning material information about the third party – its background, financing,
plans, financial stake and so forth – is a prerequisite to making an informed investment decision. Without a
regulatory framework that promotes disclosure of what the third party alone knows of these topics and the risks
associated with the venture, investors will be uninformed and are at risk.

But this also points the way to when a digital asset transaction may no longer represent a security offering. If the
network on which the token or coin is to function is sufficiently decentralized – where purchasers would no longer
reasonably expect a person or group to carry out essential managerial or entrepreneurial efforts – the assets may
not represent an investment contract. Moreover, when the efforts of the third party are no longer a key factor for
determining the enterprise’s success, material information asymmetries recede. As a network becomes truly
decentralized, the ability to identify an issuer or promoter to make the requisite disclosures becomes difficult, and
less meaningful.

And so, when I look at Bitcoin today, I do not see a central third party whose efforts are a key determining factor in
the enterprise. The network on which Bitcoin functions is operational and appears to have been decentralized for
some time, perhaps from inception. Applying the disclosure regime of the federal securities laws to the offer and
resale of Bitcoin would seem to add little value.[9] And putting aside the fundraising that accompanied the creation
of Ether, based on my understanding of the present state of Ether, the Ethereum network and its decentralized
structure, current offers and sales of Ether are not securities transactions. And, as with Bitcoin, applying the
disclosure regime of the federal securities laws to current transactions in Ether would seem to add little value. Over
time, there may be other sufficiently decentralized networks and systems where regulating the tokens or coins that
function on them as securities may not be required. And of course there will continue to be systems that rely on
central actors whose efforts are a key to the success of the enterprise. In those cases, application of the securities
laws protects the investors who purchase the tokens or coins.

I would like to emphasize that the analysis of whether something is a security is not static and does not strictly
inhere to the instrument.[10] Even digital assets with utility that function solely as a means of exchange in a
decentralized network could be packaged and sold as an investment strategy that can be a security. If a promoter
were to place Bitcoin in a fund or trust and sell interests, it would create a new security. Similarly, investment
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contracts can be made out of virtually any asset (including virtual assets), provided the investor is reasonably
expecting profits from the promoter’s efforts.

Let me emphasize an earlier point: simply labeling a digital asset a “utility token” does not turn the asset into
something that is not a security.[11] I recognize that the Supreme Court has acknowledged that if someone is
purchasing an asset for consumption only, it is likely not a security.[12] But, the economic substance of the
transaction always determines the legal analysis, not the labels.[13] The oranges in Howey had utility. Or in my
favorite example, the Commission warned in the late 1960s about investment contracts sold in the form of whisky
warehouse receipts.[14] Promoters sold the receipts to U.S. investors to finance the aging and blending processes
of Scotch whisky. The whisky was real – and, for some, had exquisite utility. But Howey was not selling oranges
and the warehouse receipts promoters were not selling whisky for consumption. They were selling investments,
and the purchasers were expecting a return from the promoters’ efforts.

Promoters and other market participants need to understand whether transactions in a particular digital asset
involve the sale of a security. We are happy to help promoters and their counsel work through these issues. We
stand prepared to provide more formal interpretive or no-action guidance about the proper characterization of a
digital asset in a proposed use.[15] In addition, we recognize that there are numerous implications under the
federal securities laws of a particular asset being considered a security. For example, our Divisions of Trading and
Markets and Investment Management are focused on such issues as broker-dealer, exchange and fund
registration, as well as matters of market manipulation, custody and valuation. We understand that market
participants are working to make their services compliant with the existing regulatory framework, and we are happy
to continue our engagement in this process.

What are some of the factors to consider in assessing whether a digital asset is offered as an investment contract
and is thus a security? Primarily, consider whether a third party – be it a person, entity or coordinated group of
actors – drives the expectation of a return. That question will always depend on the particular facts and
circumstances, and this list is illustrative, not exhaustive:

1. Is there a person or group that has sponsored or promoted the creation and sale of the digital asset, the
efforts of whom play a significant role in the development and maintenance of the asset and its potential
increase in value?

2. Has this person or group retained a stake or other interest in the digital asset such that it would be
motivated to expend efforts to cause an increase in value in the digital asset? Would purchasers
reasonably believe such efforts will be undertaken and may result in a return on their investment in the
digital asset?

3. Has the promoter raised an amount of funds in excess of what may be needed to establish a functional
network, and, if so, has it indicated how those funds may be used to support the value of the tokens or
to increase the value of the enterprise? Does the promoter continue to expend funds from proceeds or
operations to enhance the functionality and/or value of the system within which the tokens operate?

4. Are purchasers “investing,” that is seeking a return? In that regard, is the instrument marketed and sold
to the general public instead of to potential users of the network for a price that reasonably correlates
with the market value of the good or service in the network?

5. Does application of the Securities Act protections make sense? Is there a person or entity others are
relying on that plays a key role in the profit-making of the enterprise such that disclosure of their
activities and plans would be important to investors? Do informational asymmetries exist between the
promoters and potential purchasers/investors in the digital asset?

6. Do persons or entities other than the promoter exercise governance rights or meaningful influence?

While these factors are important in analyzing the role of any third party, there are contractual or technical ways to
structure digital assets so they function more like a consumer item and less like a security. Again, we would look to
the economic substance of the transaction, but promoters and their counsels should consider these, and other,
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possible features. This list is not intended to be exhaustive and by no means do I believe each and every one of
these factors needs to be present to establish a case that a token is not being offered as a security. This list is
meant to prompt thinking by promoters and their counsel, and start the dialogue with the staff – it is not meant to
be a list of all necessary factors in a legal analysis.

1. Is token creation commensurate with meeting the needs of users or, rather, with feeding speculation?

2. Are independent actors setting the price or is the promoter supporting the secondary market for the
asset or otherwise influencing trading?

3. Is it clear that the primary motivation for purchasing the digital asset is for personal use or consumption,
as compared to investment? Have purchasers made representations as to their consumptive, as
opposed to their investment, intent? Are the tokens available in increments that correlate with a
consumptive versus investment intent?

4. Are the tokens distributed in ways to meet users’ needs? For example, can the tokens be held or
transferred only in amounts that correspond to a purchaser’s expected use? Are there built-in incentives
that compel using the tokens promptly on the network, such as having the tokens degrade in value over
time, or can the tokens be held for extended periods for investment?

5. Is the asset marketed and distributed to potential users or the general public?

6. Are the assets dispersed across a diverse user base or concentrated in the hands of a few that can
exert influence over the application?

7. Is the application fully functioning or in early stages of development?

These are exciting legal times and I am pleased to be part of a process that can help promoters of this new
technology and their counsel navigate and comply with the federal securities laws.

[1] The Securities and Exchange Commission disclaims responsibility for any private publication or statement of
any SEC employee or Commissioner. This speech expresses the author’s views and does not necessarily reflect
those of the Commission, the Commissioners or other members of the staff.

[2] Section 2(a)(1) of the Securities Act of 1933 (Securities Act) [15 U.S.C. § 77b(a)(1)] and Section 3(a)(10) of the
Securities Exchange Act of 1934 (Exchange Act) [15 U.S.C. § 78c(a)(10)] define “security.” These definitions
contain “slightly different formulations” of the term “security,” but the U.S. Supreme Court has “treated [them] as
essentially identical in meaning.” SEC v. Edwards, 540 U.S. 389, 393 (2004).

[3] I am using the term “promoters” in a broad, generic sense. The important factor in the legal analysis is that
there is a person or coordinated group (including “any unincorporated organization” see 5 U.S.C. § 77n(a)(4)) that
is working actively to develop or guide the development of the infrastructure of the network. This person or group
could be founders, sponsors, developers or “promoters” in the traditional sense. The presence of promoters in this
context is important to distinguish from the circumstance where multiple, independent actors work on the network
but no individual actor’s or coordinated group of actors’ efforts are essential efforts that affect the failure or success
of the enterprise.

[4] SEC v. W.J. Howey Co., 328 U.S. 293 (1946). Depending on the features of any given instrument and the
surrounding facts, it may also need to be evaluated as a possible security under the general definition of security –
see footnote 2 – and the case law interpreting it.

[5] Id. at 298.

[6] United Housing Found., Inc. v. Forman, 421 U.S. 837 (1975).

[7] Guidelines as to the Applicability of the Federal Securities Laws to Offers and Sales of Condominiums or Units
in a Real Estate Development, SEC Rel. No. 33-5347 (Jan. 4, 1973).
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[8] Gary Plastic Packaging Corp. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 756 F.2d 230 (2d Cir. 1985).

[9] Secondary trading in digital assets by regulated entities may otherwise implicate the federal securities laws, as
well as the Commodity Exchange Act. In addition, as SEC Chairman Jay Clayton has stated, regulated financial
entities that allow for payment in cryptocurrencies, allow customers to purchase cryptocurrencies on margin or
otherwise use cryptocurrencies to facilitate securities transactions should exercise caution, including ensuring that
their cryptocurrency activities are not undermining their anti-money laundering and know-your-customer
obligations. Statement on Cryptocurrencies and Initial Coin Offerings (Dec. 11, 2017). In addition, other laws and
regulations, such as IRS regulations and state money servicing laws, may be implicated.

[10] The Supreme Court’s investment contract test “embodies a flexible rather than a static principle, one that is
capable of adaptation to meet the countless and variable schemes devised by those who seek the use of the
money of others on the promise of profits.” Howey, 328 U.S. at 299.

[11] “[T]he name given to an instrument is not dispositive.” Forman, 421 U.S. at 850.

[12] Forman, 421 U.S. at 853.

[13] See footnotes 10 and 11.

[14] SEC Rel. No. 33-5018 (Nov. 4, 1969); Investment in Interests in Whisky, SEC Rel. No. 33-5451 (Jan 7, 1974).

[15] For example, some have raised questions about the offering structure commonly referred to as a Simple
Agreement for Future Tokens, or “SAFT.” Because the legal analysis must follow the economic realities of the
particular facts of an offering, it may not be fruitful to debate a hypothetical structure in the abstract and nothing in
these remarks is meant to opine on the legality or appropriateness of a SAFT. From the discussion in this speech,
however, it is clear I believe a token once offered in a security offering can, depending on the circumstances, later
be offered in a non-securities transaction. I expect that some, perhaps many, may not. I encourage anyone that
has questions on a particular SAFT structure to consult with knowledgeable securities counsel or the staff.
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1      Q.  As you review that do you see anything on 

2 that document that's inaccurate or untruthful?  

3      A.  I don't think so, no.  

4      Q.  And any material omissions about your 

5 professional background from that document?  

6          MR. TENREIRO:  Objection to form.  Just 

7 give him a second, please, just to look at it 

8 again.  Thank you.  

9                    (Witness reviewing document.)

10      A.  This looks accurate to me.  

11      Q.  I'd like to direct your attention now to 

12 the second page, the first full paragraph, second 

13 complete sentence.  "He also provided," could you 

14 just read that into the record.  

15      A.  "He also provided critical and timely 

16 guidance to market participants on emerging issues 

17 ranging from innovation such as direct listings and 

18 digital assets and novel offerings such as direct 

19 listings and special purpose acquisition offerings 

20 to questions arising from the impact of COVID-19, 

21 the effects of Brexit, the replacement of LIBOR, 

22 and the disclosure of risk related to foreign 
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1 issuers and emerging markets."  

2      Q.  And, again, that's an accurate statement?  

3      A.  Yeah.  Yeah, I think that's right.  

4      Q.  I'd like to direct your attention to the 

5 term "digital assets" in that sentence.  What was 

6 the critical and timely guidance you provided to 

7 market participants with respect to digital assets?  

8      A.  I think the division while I was there 

9 provided guidance in a number of arenas, meetings 

10 with market participants, speeches, testimony in 

11 front of Congress about the application of how the 

12 division viewed the application of the federal 

13 securities laws to digital assets.  

14      Q.  We'll come to the meetings later.  Did you 

15 consider your June 14th, 2018 speech an instance in 

16 which you provided timely guidance to market 

17 participants with respect to digital assets?  

18      A.  I think it was a time when we provided 

19 guidance to the marketplace, yes.  

20      Q.  And in what respects was your June 14, 

21 2018 speech critical and timely guidance?  

22          MR. TENREIRO:  I'm going to object to the 
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1 form.  You know, this is -- you can answer, but 

2 you're looking at Simpson's Website and you're 

3 assuming something that's not in evidence that 

4 they're referring to that speech.  But go ahead.  

5          MR. FIGEL:  Let's make sure the record's 

6 clear.  You just testified, if I understood your 

7 testimony, that you considered your June 14th, 2018 

8 speech an example of timely and critical guidance 

9 on digital asset transactions, correct?  

10      A.  Yes.  

11      Q.  Now I'm asking you what about that speech 

12 in your opinion made it critical and timely 

13 guidance?  

14          MR. TENREIRO:  Don't disclose, you know, 

15 deliberations with the staff of the SEC or facts 

16 that you might have learned from your discussions 

17 with the staff of the SEC or commissioners.  

18      A.  Right.  Well, for that -- for that 

19 particular speech I think it was a continuation of 

20 some themes that had been articulated in the Dow 

21 case, in my congressional testimony.  I'd have to 

22 go back and look at times I spoke publicly whether 
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1 some of these things had been said before or not.  

2 That speech in part because I think it was covered 

3 by Yahoo News got a fair amount of publicity and 

4 got more coverage than some of the earlier 

5 discussions.  

6      Q.  What in your mind was significant about 

7 that speech?  

8          MR. TENREIRO:  Again, same instruction not 

9 to disclose.  If you can -- if you can answer that 

10 question without revealing what's in your mind 

11 because of discussions that you had with SEC staff 

12 or commissioners.  

13      A.  I think that speech, you know, provided a 

14 framework for the marketplace to think about 

15 digital asset offerings generally.  I tried to 

16 provide things that would make an offering more 

17 likely to be viewed as a security or less likely, 

18 to provide contrast, and to give folks a sense of 

19 the kind of thing that we did not think the 

20 securities laws applied to.  We spoke about -- a 

21 little bit about Bitcoin and more about Ether as 

22 currently being offered, but trying to make clear 
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1 that depending on how it was being offered that 

2 could still be a securities offering.  But trying 

3 to provide examples.  

4                    (Hinman Exhibit 8 was marked 

5                     for identification.)

6 BY MR. FIGEL:

7      Q.  Needless to say, we'll come back to the 

8 speech.  I'm going to shift gears for a moment.   

9 I'm now going to show you a document that I will 

10 ask to be marked as Exhibit 8, and for the hotseat 

11 it's in the outline as UU.  I'm sorry.  UUU.  

12          Are you familiar with Exhibit 8?  

13      A.  Yes.

14      Q.  And what is Exhibit 8, Director Hinman?  

15      A.  I think this was a blog posting that was 

16 done by Andreessen Horowitz with respect to a 

17 cryptofund they were just closing on.  

18      Q.  As relates to you, do you see anything in 

19 this document that is inaccurate or untruthful?  

20          MS. KELLY:  Take a moment to read.  

21      A.  Yes -- no, I don't see anything that's 

22 inaccurate.  Sorry.  
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1      A.  I don't think so.  

2      Q.  Why did you give the speech, Mr. Hinman?  

3          MR. TENREIRO:  Without disclosing -- you 

4 know, so let's talk about the final decision only 

5 and let's keep it high level, please, without 

6 disclosing the reasons you might have discussed 

7 with staff of the SEC or commissioners.  

8      A.  Okay.  I was asked to attend the summit 

9 and to speak at the summit, and we agreed -- or I 

10 agreed to do that.  You know, why I think I gave 

11 it?  Because this is an area where people were 

12 interested in knowing how the division was looking 

13 at these issues.  

14      Q.  And did you have an understanding as to 

15 why people were interested in how the division was 

16 looking at these issues?  

17          MR. TENREIRO:  Do not discuss -- or 

18 disclose understandings you might have derived in 

19 the deliberations or conversations with staff or 

20 commissioners.  

21      A.  Based on my own meetings up to the date of 

22 this speech with outside parties it seemed like 
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1 this was an area they, again, were interested in 

2 knowing more about how the division itself felt 

3 about this area.  

4      Q.  And in your own mind did you think that 

5 delivering this speech would answer any open issues 

6 with respect to the application of the federal 

7 securities laws to digital asset transactions?  

8          MR. TENREIRO:  So, again, even in his own 

9 mind, if it's in his mind because it came from 

10 conversations and discussions with staff, please 

11 don't answer.  Please try to uncouple what you 

12 learned from, you know, your deliberations with the 

13 staff to answer his question.  

14      A.  Okay.  I'm sorry.  Would you mind asking 

15 me the question again?  

16      Q.  In your own mind did you think delivering 

17 this speech would answer any open issues with 

18 respect to the application of the federal 

19 securities laws to digital asset transactions?  

20      A.  I think it would inform the marketplace of 

21 how corporation -- the division of corporation 

22 finance and I felt about these topics, but there's 
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1 a whole host of things covered here.  

2      Q.  Did you think this -- withdrawn.

3          Did you believe this speech provided 

4 clarity to the market with respect to the 

5 application of the federal securities laws to 

6 digitalize the transactions?  

7          MR. TENREIRO:  So same instruction on 

8 deliberative process and also object to form.  

9      A.  I think it provided clarity as to how I 

10 was looking at these issues.  

11      Q.  And did you have an -- withdrawn.

12          Did you believe that was new information 

13 to the marketplace?  

14          MR. TENREIRO:  Same instruction.  

15      A.  I think how I felt about things or the 

16 framework I had in my mind was, you know, not -- 

17 wasn't something I had published in a speech 

18 earlier.  

19      Q.  And what about -- what are the things or 

20 the framework that you had in your mind that you 

21 communicated in the speech that you had not 

22 published or stated earlier?  
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1      A.  Well, as I've mentioned before, a lot of 

2 things that are in the speech have been covered in 

3 earlier topics, the application of the Howey case 

4 in general, our concern about information 

5 asymmetries of people who were doing unregistered 

6 offerings of tokens.  What's more new here is a 

7 framework that was meant to help people analyze, 

8 okay, this is what I'm doing, am I offering a 

9 security and do the securities laws apply, or at 

10 least how is corp fin, the director looking at that 

11 issue.  

12      Q.  And did you view that as guidance that you 

13 were offering to the marketplace that had not been 

14 made available in the past?  

15      A.  I think the framework was -- you know, in 

16 terms of articulating specific factors was probably 

17 the -- although we had referred to those things in 

18 talking to market participants, I'm not sure we had 

19 ever given a speech with the framework laid out the 

20 way it is here.  

21      Q.  All right.  Just a ministerial point.  So 

22 we have the written speech.  We've entered into a 



7/27/2021 Securites and Exchange Commission v. Ripple Labs, Inc., et al. William Hinman, Jr.

www.DigitalEvidenceGroup.com Digital Evidence Group C'rt 2021 202-232-0646

Page 298

1 attachment to the e-mail?  

2      A.  No.  

3      Q.  Are you familiar with the Blockchain 

4 Association?  

5      A.  Not very.  

6      Q.  According to their Website they claim that 

7 they're one of the "Leading advocacy groups in the 

8 digital asset space whose goal is to improve the 

9 public policy environment so that blockchain 

10 networks will thrive in the United States."  

11          Does that refresh your recollection at all 

12 as to what the Blockchain Association is?  

13      A.  It sounds like a trade association.  

14      Q.  And they refer to themselves as the 

15 unified voice of the blockchain in cryptocurrency 

16 industry?  

17      A.  Okay.  

18      Q.  Does it refresh your recollection?  

19      A.  Just -- just that someone active in the 

20 space.  I don't really know them very well.  

21      Q.  And if you see the attachment, they sent a 

22 document that bears the caption the "Hinman token 
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1 standard, a reasonable framework for determining 

2 when tokens are and are not securities."  Do you 

3 agree that your June 14th, 2018 speech announced a 

4 Hinman token standard?  

5      A.  I guess people have called it that.  I 

6 didn't intend it for to be called the Hinman 

7 standard.  

8      Q.  Putting aside the label, did you 

9 understand that people would view your speech as 

10 having announced a framework by which the division 

11 of corporate finance would determine when tokens 

12 are and are not securities?  

13      A.  The speech and other guidance was intended 

14 to share more generally the framework that the 

15 division was using in thinking about these assets.  

16      Q.  Did you disagree with the substance of 

17 what is reflected in the attachment, which is your 

18 speech announced a new framework for determining 

19 when tokens are and are not securities?  

20          MR. TENREIRO:  Object to form.  

21      A.  Do I disagree that it announced a new 

22 framework?  I think I would quibble with that a 
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1 little bit.  I think that's a framework many folks 

2 were using at the time.  

3      Q.  After your speech did third parties come 

4 to the division of corporate finance and argue that 

5 a digital transaction was not a security based on 

6 the factors outlined in your speech?  

7      A.  They would cite the factors and other 

8 factors.  

9      Q.  Did you accept that the factors set out in 

10 your speech was the criteria by which the division 

11 of corporate finance would evaluate whether a 

12 digital asset transaction was a security?  

13      A.  Generally.  

14      Q.  And what do you mean by generally?  

15      A.  There are other factors that may be 

16 relevant that are not in the framework, things that 

17 are more derived from the Gary Plastic case, for 

18 instance.  

19      Q.  Well, the factors that you outlined in 

20 your speech that the Blockchain Association viewed 

21 as the Hinman token standard was a new framework 

22 that the division of corporate finance announced 
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1 through you and your speech, correct?  

2          MR. TENREIRO:  Objection to form.  He 

3 already answered no to that question.  

4      A.  I think, again, it was the first time that 

5 particular framework was published.  So you could 

6 call it a new publication, but I think the 

7 framework itself, the principles underlying the 

8 framework have been well known for a long time.  

9      Q.  And following the speech the division of 

10 corporate finance applied the framework that you 

11 announced on June 14th in connection with their 

12 evaluation of whether digital asset transactions 

13 were securities, correct?  

14      A.  Generally, but not always.  

15                    (Hinman Exhibit 35 and 

16                     Exhibit 36 were marked for 

17                     identification.)

18 BY MR. FIGEL:  

19      Q.  So I'm now showing you what is in the 

20 outline as PPP and which I will ask the court 

21 reporter to mark as Exhibit 35.  In light of the 

22 concern about the time I'm going to also show you 
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Statement on “Framework for ‘Investment

Contract’ Analysis of Digital Assets”

April 3, 2019

Blockchain and distributed ledger technology can catalyze a wide range of innovation.  We have seen these
technologies used to create financial instruments, sometimes in the form of tokens or coins that can provide
investment opportunities like those offered through more traditional forms of securities.  Depending on the nature
of the digital asset, including what rights it purports to convey and how it is offered and sold, it may fall within the
definition of a security under the U.S. federal securities laws.

As part of a continuing effort to assist those seeking to comply with the U.S. federal securities laws, FinHub is
publishing a framework for analyzing whether a digital asset is offered and sold as an investment contract, and,
therefore, is a security.  The framework is not intended to be an exhaustive overview of the law, but rather, an
analytical tool to help market participants assess whether the federal securities laws apply to the offer, sale, or
resale of a particular digital asset.  Also, the Division of Corporation Finance is issuing a response to a no-action
request, indicating that the Division will not recommend enforcement action to the Commission if the digital asset
described in the request is offered or sold without registration under the U.S. federal securities laws.      

As financial technologies, methods of capital formation, and market structures continue to evolve, market
participants should be aware that they may be conducting activities that fall within our jurisdiction.  For example,
market participants may engage in activities that require registration of transactions and persons or entities
involved in those transactions.  Even if no registration is required, activities involving digital assets that are
securities may still be subject to the Commission's regulation and oversight.  More specifically, the information
contained in this framework may apply to entities conducting the following activities related to digital assets:

offering, selling, or distributing

marketing or promoting

buying, selling, or trading

facilitating exchanges

holding or storing

offering financial services such as management or advice

other professional services

This framework represents Staff views and is not a rule, regulation, or statement of the Commission.  The
Commission has neither approved nor disapproved its content.  This framework, like other Staff guidance, is not
binding on the Divisions or the Commission.  It does not constitute legal advice, for which you should consult with

Bill Hinman, Director of Division of Corporation Finance 
Valerie Szczepanik, Senior Advisor for Digital Assets and Innovation

Statement

https://www.sec.gov/corpfin/framework-investment-contract-analysis-digital-assets
https://www.sec.gov/divisions/corpfin/cf-noaction/2019/turnkey-jet-040219-2a1.htm
https://www.sec.gov/news/speeches-statements?aId=edit-news-type&field_person_target_id=&year=All&speaker=&news_type=Statement
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your own attorney.  It does not modify or replace any existing applicable laws, regulations, or rules.  Market
participants are encouraged to review all the materials published on FinHub.

The Staff recognizes that determining whether a new type of financial instrument, including a digital asset, is a
security can require a careful analysis of the nature of the instrument and how it is offered and sold.  If after
applying the framework, market participants have questions regarding whether a particular digital asset is a
security, they are encouraged to reach out to the Staff through FinHub’s webform. 

Related Materials

Framework for “Investment Contract”
Analysis of Digital Assets

No-Action Letter

https://www.sec.gov/finhub
https://www.sec.gov/finhub-form#no-back
https://www.sec.gov/corpfin/framework-investment-contract-analysis-digital-assets
https://www.sec.gov/divisions/corpfin/cf-noaction/2019/turnkey-jet-040219-2a1.htm
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Framework for “Investment Contract” Analysis

of Digital Assets
[1]

I. Introduction
If you are considering an Initial Coin Offering, sometimes referred to as an "ICO," or otherwise engaging in the
offer, sale, or distribution of a digital asset,[2] you need to consider whether the U.S. federal securities laws apply. 
A threshold issue is whether the digital asset is a "security" under those laws.[3]  The term "security" includes an
"investment contract," as well as other instruments such as stocks, bonds, and transferable shares.  A digital asset
should be analyzed to determine whether it has the characteristics of any product that meets the definition of
"security" under the federal securities laws.  In this guidance, we provide a framework for analyzing whether a
digital asset has the characteristics of one particular type of security – an "investment contract."[4]  Both the
Commission and the federal courts frequently use the "investment contract" analysis to determine whether unique
or novel instruments or arrangements, such as digital assets, are securities subject to the federal securities laws.

The U.S. Supreme Court's Howey case and subsequent case law have found that an "investment contract" exists
when there is the investment of money in a common enterprise with a reasonable expectation of profits to be
derived from the efforts of others.[5]  The so-called "Howey test" applies to any contract, scheme, or transaction,
regardless of whether it has any of the characteristics of typical securities.[6]  The focus of the Howey analysis is
not only on the form and terms of the instrument itself (in this case, the digital asset) but also on the circumstances
surrounding the digital asset and the manner in which it is offered, sold, or resold (which includes secondary
market sales).  Therefore, issuers and other persons and entities engaged in the marketing, offer, sale, resale, or
distribution of any digital asset will need to analyze the relevant transactions to determine if the federal securities
laws apply.

The federal securities laws require all offers and sales of securities, including those involving a digital asset, to
either be registered under its provisions or to qualify for an exemption from registration.  The registration provisions
require persons to disclose certain information to investors, and that information must be complete and not
materially misleading.  This requirement for disclosure furthers the federal securities laws' goal of providing
investors with the information necessary to make informed investment decisions.  Among the information that must
be disclosed is information relating to the essential managerial efforts that affect the success of the enterprise.[7]
 This is true in the case of a corporation, for example, but also may be true for other types of enterprises
regardless of their organizational structure or form.[8]  Absent the disclosures required by law about those efforts
and the progress and prospects of the enterprise, significant informational asymmetries may exist between the
management and promoters of the enterprise on the one hand, and investors and prospective investors on the
other hand.  The reduction of these information asymmetries through required disclosures protects investors and is
one of the primary purposes of the federal securities laws. 

II. Application of Howey to Digital Assets
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In this guidance, we provide a framework for analyzing whether a digital asset is an investment contract and
whether offers and sales of a digital asset are securities transactions.  As noted above, under the Howey test, an
"investment contract" exists when there is the investment of money in a common enterprise with a reasonable
expectation of profits to be derived from the efforts of others.  Whether a particular digital asset at the time of its
offer or sale satisfies the Howey test depends on the specific facts and circumstances.  We address each of the
elements of the Howey test below. 

A. The Investment of Money    

The first prong of the Howey test is typically satisfied in an offer and sale of a digital asset because the digital
asset is purchased or otherwise acquired in exchange for value, whether in the form of real (or fiat) currency,
another digital asset, or other type of consideration.[9] 

B. Common Enterprise

Courts generally have analyzed a "common enterprise" as a distinct element of an investment contract.[10]  In
evaluating digital assets, we have found that a "common enterprise" typically exists.[11] 

C. Reasonable Expectation of Profits Derived from Efforts of Others

Usually, the main issue in analyzing a digital asset under the Howey test is whether a purchaser has a reasonable
expectation of profits (or other financial returns) derived from the efforts of others.  A purchaser may expect to
realize a return through participating in distributions or through other methods of realizing appreciation on the
asset, such as selling at a gain in a secondary market.  When a promoter, sponsor, or other third party (or affiliated
group of third parties) (each, an "Active Participant" or "AP") provides essential managerial efforts that affect the
success of the enterprise, and investors reasonably expect to derive profit from those efforts, then this prong of the
test is met.  Relevant to this inquiry is the "economic reality"[12] of the transaction and "what character the
instrument is given in commerce by the terms of the offer, the plan of distribution, and the economic inducements
held out to the prospect."[13]  The inquiry, therefore, is an objective one, focused on the transaction itself and the
manner in which the digital asset is offered and sold.   

The following characteristics are especially relevant in an analysis of whether the third prong of the Howey test is
satisfied.

1. Reliance on the Efforts of Others

The inquiry into whether a purchaser is relying on the efforts of others focuses on two key issues:

Does the purchaser reasonably expect to rely on the efforts of an AP?

Are those efforts "the undeniably significant ones, those essential managerial efforts which affect the failure
or success of the enterprise,"[14] as opposed to efforts that are more ministerial in nature?

Although no one of the following characteristics is necessarily determinative, the stronger their presence, the more
likely it is that a purchaser of a digital asset is relying on the "efforts of others":

An AP is responsible for the development, improvement (or enhancement), operation, or promotion of the
network,[15] particularly if purchasers of the digital asset expect an AP to be performing or overseeing tasks
that are necessary for the network or digital asset to achieve or retain its intended purpose or functionality.
[16]

Where the network or the digital asset is still in development and the network or digital asset is not
fully functional at the time of the offer or sale, purchasers would reasonably expect an AP to further
develop the functionality of the network or digital asset (directly or indirectly).  This particularly would
be the case where an AP promises further developmental efforts in order for the digital asset to
attain or grow in value.
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There are essential tasks or responsibilities performed and expected to be performed by an AP, rather than
an unaffiliated, dispersed community of network users (commonly known as a "decentralized" network).

An AP creates or supports a market for,[17] or the price of, the digital asset.  This can include, for example,
an AP that:  (1) controls the creation and issuance of the digital asset; or (2) takes other actions to support a
market price of the digital asset, such as by limiting supply or ensuring scarcity, through, for example,
buybacks, "burning," or other activities.

An AP has a lead or central role in the direction of the ongoing development of the network or the digital
asset.  In particular, an AP plays a lead or central role in deciding governance issues, code updates, or how
third parties participate in the validation of transactions that occur with respect to the digital asset.

An AP has a continuing managerial role in making decisions about or exercising judgment concerning the
network or the characteristics or rights the digital asset represents including, for example:

Determining whether and how to compensate persons providing services to the network or to the
entity or entities charged with oversight of the network.

Determining whether and where the digital asset will trade.  For example, purchasers may
reasonably rely on an AP for liquidity, such as where the AP has arranged, or promised to arrange
for, the trading of the digital asset on a secondary market or platform.

Determining who will receive additional digital assets and under what conditions.

Making or contributing to managerial level business decisions, such as how to deploy funds raised
from sales of the digital asset.

Playing a leading role in the validation or confirmation of transactions on the network, or in some
other way having responsibility for the ongoing security of the network. 

Making other managerial judgements or decisions that will directly or indirectly impact the success of
the network or the value of the digital asset generally.

Purchasers would reasonably expect the AP to undertake efforts to promote its own interests and enhance
the value of the network or digital asset, such as where:

The AP has the ability to realize capital appreciation from the value of the digital asset.  This can be
demonstrated, for example, if the AP retains a stake or interest in the digital asset.  In these
instances, purchasers would reasonably expect the AP to undertake efforts to promote its own
interests and enhance the value of the network or digital asset.

The AP distributes the digital asset as compensation to management or the AP's compensation is
tied to the price of the digital asset in the secondary market.  To the extent these facts are present,
the compensated individuals can be expected to take steps to build the value of the digital asset.

The AP owns or controls ownership of intellectual property rights of the network or digital asset,
directly or indirectly.

The AP monetizes the value of the digital asset, especially where the digital asset has limited
functionality.

In evaluating whether a digital asset previously sold as a security should be reevaluated at the time of later offers
or sales, there would be additional considerations as they relate to the "efforts of others," including but not limited
to:

Whether or not the efforts of an AP, including any successor AP, continue to be important to the value of an
investment in the digital asset.

Whether the network on which the digital asset is to function operates in such a manner that purchasers
would no longer reasonably expect an AP to carry out essential managerial or entrepreneurial efforts.

Whether the efforts of an AP are no longer affecting the enterprise's success.
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2. Reasonable Expectation of Profits

An evaluation of the digital asset should also consider whether there is a reasonable expectation of profits.  Profits
can be, among other things, capital appreciation resulting from the development of the initial investment or
business enterprise or a participation in earnings resulting from the use of purchasers' funds.[18]  Price
appreciation resulting solely from external market forces (such as general inflationary trends or the economy)
impacting the supply and demand for an underlying asset generally is not considered "profit" under the Howey test.

The more the following characteristics are present, the more likely it is that there is a reasonable expectation of
profit:

The digital asset gives the holder rights to share in the enterprise's income or profits or to realize gain from
capital appreciation of the digital asset.

The opportunity may result from appreciation in the value of the digital asset that comes, at least in
part, from the operation, promotion, improvement, or other positive developments in the network,
particularly if there is a secondary trading market that enables digital asset holders to resell their
digital assets and realize gains.

This also can be the case where the digital asset gives the holder rights to dividends or distributions.

The digital asset is transferable or traded on or through a secondary market or platform, or is expected to
be in the future.[19]

Purchasers reasonably would expect that an AP's efforts will result in capital appreciation of the digital
asset and therefore be able to earn a return on their purchase. 

The digital asset is offered broadly to potential purchasers as compared to being targeted to expected users
of the goods or services or those who have a need for the functionality of the network.

The digital asset is offered and purchased in quantities indicative of investment intent instead of
quantities indicative of a user of the network.  For example, it is offered and purchased in quantities
significantly greater than any likely user would reasonably need, or so small as to make actual use of
the asset in the network impractical.

There is little apparent correlation between the purchase/offering price of the digital asset and the market
price of the particular goods or services that can be acquired in exchange for the digital asset.

There is little apparent correlation between quantities the digital asset typically trades in (or the amounts
that purchasers typically purchase) and the amount of the underlying goods or services a typical consumer
would purchase for use or consumption.

The AP has raised an amount of funds in excess of what may be needed to establish a functional network
or digital asset. 

The AP is able to benefit from its efforts as a result of holding the same class of digital assets as those
being distributed to the public. 

The AP continues to expend funds from proceeds or operations to enhance the functionality or value of the
network or digital asset.

The digital asset is marketed, directly or indirectly, using any of the following:

The expertise of an AP or its ability to build or grow the value of the network or digital asset.

The digital asset is marketed in terms that indicate it is an investment or that the solicited holders are
investors.

The intended use of the proceeds from the sale of the digital asset is to develop the network or
digital asset.
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The future (and not present) functionality of the network or digital asset, and the prospect that an AP
will deliver that functionality.

The promise (implied or explicit) to build a business or operation as opposed to delivering currently
available goods or services for use on an existing network.

The ready transferability of the digital asset is a key selling feature.  

The potential profitability of the operations of the network, or the potential appreciation in the value of
the digital asset, is emphasized in marketing or other promotional materials.

The availability of a market for the trading of the digital asset, particularly where the AP implicitly or
explicitly promises to create or otherwise support a trading market for the digital asset.

In evaluating whether a digital asset previously sold as a security should be reevaluated at the time of later offers
or sales, there would be additional considerations as they relate to the "reasonable expectation of profits,"
including but not limited to:

Purchasers of the digital asset no longer reasonably expect that continued development efforts of an AP will
be a key factor for determining the value of the digital asset.

The value of the digital asset has shown a direct and stable correlation to the value of the good or service
for which it may be exchanged or redeemed.

The trading volume for the digital asset corresponds to the level of demand for the good or service for which
it may be exchanged or redeemed.

Whether holders are then able to use the digital asset for its intended functionality, such as to acquire goods
and services on or through the network or platform.

Whether any economic benefit that may be derived from appreciation in the value of the digital asset is
incidental to obtaining the right to use it for its intended functionality.

No AP has access to material, non-public information or could otherwise be deemed to hold material inside
information about the digital asset.

3. Other Relevant Considerations

When assessing whether there is a reasonable expectation of profit derived from the efforts of others, federal
courts look to the economic reality of the transaction.[20]  In doing so, the courts also have considered whether the
instrument is offered and sold for use or consumption by purchasers.[21]  

Although no one of the following characteristics of use or consumption is necessarily determinative, the stronger
their presence, the less likely the Howey test is met:

The distributed ledger network and digital asset are fully developed and operational.

Holders of the digital asset are immediately able to use it for its intended functionality on the network,
particularly where there are built-in incentives to encourage such use.

The digital assets' creation and structure is designed and implemented to meet the needs of its users,
rather than to feed speculation as to its value or development of its network.  For example, the digital asset
can only be used on the network and generally can be held or transferred only in amounts that correspond
to a purchaser's expected use.

Prospects for appreciation in the value of the digital asset are limited.  For example, the design of the digital
asset provides that its value will remain constant or even degrade over time, and, therefore, a reasonable
purchaser would not be expected to hold the digital asset for extended periods as an investment.

With respect to a digital asset referred to as a virtual currency, it can immediately be used to make
payments in a wide variety of contexts, or acts as a substitute for real (or fiat) currency. 
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This means that it is possible to pay for goods or services with the digital asset without first having to
convert it to another digital asset or real currency.

If it is characterized as a virtual currency, the digital asset actually operates as a store of value that
can be saved, retrieved, and exchanged for something of value at a later time.

With respect to a digital asset that represents rights to a good or service, it currently can be redeemed
within a developed network or platform to acquire or otherwise use those goods or services.  Relevant
factors may include: 

There is a correlation between the purchase price of the digital asset and a market price of the
particular good or service for which it may be redeemed or exchanged. 

The digital asset is available in increments that correlate with a consumptive intent versus an
investment or speculative purpose.

An intent to consume the digital asset may also be more evident if the good or service underlying the
digital asset can only be acquired, or more efficiently acquired, through the use of the digital asset on
the network.

Any economic benefit that may be derived from appreciation in the value of the digital asset is incidental to
obtaining the right to use it for its intended functionality.

The digital asset is marketed in a manner that emphasizes the functionality of the digital asset, and not the
potential for the increase in market value of the digital asset.

Potential purchasers have the ability to use the network and use (or have used) the digital asset for its
intended functionality.

Restrictions on the transferability of the digital asset are consistent with the asset's use and not facilitating a
speculative market.

If the AP facilitates the creation of a secondary market, transfers of the digital asset may only be made by
and among users of the platform.

Digital assets with these types of use or consumption characteristics are less likely to be investment contracts.  For
example, take the case of an online retailer with a fully-developed operating business.  The retailer creates a
digital asset to be used by consumers to purchase products only on the retailer's network, offers the digital asset
for sale in exchange for real currency, and the digital asset is redeemable for products commensurately priced in
that real currency.  The retailer continues to market its products to its existing customer base, advertises its digital
asset payment method as part of those efforts, and may "reward" customers with digital assets based on product
purchases.  Upon receipt of the digital asset, consumers immediately are able to purchase products on the
network using the digital asset.  The digital assets are not transferable; rather, consumers can only use them to
purchase products from the retailer or sell them back to the retailer at a discount to the original purchase price. 
Under these facts, the digital asset would not be an investment contract.

Even in cases where a digital asset can be used to purchase goods or services on a network, where that network's
or digital asset's functionality is being developed or improved, there may be securities transactions if, among other
factors, the following is present:  the digital asset is offered or sold to purchasers at a discount to the value of the
goods or services; the digital asset is offered or sold to purchasers in quantities that exceed reasonable use;
and/or there are limited or no restrictions on reselling those digital assets, particularly where an AP is continuing in
its efforts to increase the value of the digital assets or has facilitated a secondary market.  

III. Conclusion
The discussion above identifies some of the factors market participants should consider in assessing whether a
digital asset is offered or sold as an investment contract and, therefore, is a security.  It also identifies some of the
factors to be considered in determining whether and when a digital asset may no longer be a security.  These
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factors are not intended to be exhaustive in evaluating whether a digital asset is an investment contract or any
other type of security, and no single factor is determinative; rather, we are providing them to assist those engaging
in the offer, sale, or distribution of a digital asset, and their counsel, as they consider these issues.  We encourage
market participants to seek the advice of securities counsel and engage with the Staff through
www.sec.gov/finhub.

 

[1] This framework represents the views of the Strategic Hub for Innovation and Financial Technology ("FinHub,"
the "Staff," or "we") of the Securities and Exchange Commission (the "Commission").  It is not a rule, regulation, or
statement of the Commission, and the Commission has neither approved nor disapproved its content.  Further, this
framework does not replace or supersede existing case law, legal requirements, or statements or guidance from
the Commission or Staff.  Rather, the framework provides additional guidance in the areas that the Commission or
Staff has previously addressed.  See, e.g., Report of Investigation Pursuant to Section 21(a) of the Securities
Exchange Act of 1934: The DAO (Exchange Act Rel. No. 81207) (July 25, 2017) ("The DAO Report"); William
Hinman, Digital Asset Transactions: When Howey Met Gary (Plastic), Remarks at the Yahoo Finance All Markets
Summit: Crypto (June 14, 2018), available at https://www.sec.gov/news/speech/speech-hinman-061418.

[2] The term "digital asset," as used in this framework, refers to an asset that is issued and transferred using
distributed ledger or blockchain technology, including, but not limited to, so-called "virtual currencies," "coins," and
"tokens."

[3] The term "security" is defined in Section 2(a)(1) of the Securities Act of 1933 (the "Securities Act"), Section 3(a)
(10) of the Securities Exchange Act of 1934, Section 2(a)(36) of the Investment Company Act of 1940, and Section
202(a)(18) of the Investment Advisers Act of 1940.

[4] This framework is intended to be instructive and is based on the Staff's experiences to date and relevant law
and legal precedent.  It is not an exhaustive treatment of the legal and regulatory issues relevant to conducting an
analysis of whether a product is a security, including an investment contract analysis with respect to digital assets
generally.  We expect that analysis concerning digital assets as securities may evolve over time as the digital asset
market matures.  Also, no one factor is necessarily dispositive as to whether or not an investment contract exists.

[5] SEC v. W.J. Howey Co., 328 U.S. 293 (1946) ("Howey").  See also United Housing Found., Inc. v. Forman, 421
U.S. 837 (1975) ("Forman"); Tcherepnin v. Knight, 389 U.S. 332 (1967) ("Tcherepnin"); SEC v. C. M. Joiner
Leasing Corp., 320 U.S. 344 (1943) ("Joiner").

[6] Whether a contract, scheme, or transaction is an investment contract is a matter of federal, not state, law and
does not turn on whether there is a formal contract between parties.  Rather, under the Howey test, "form [is]
disregarded for substance and the emphasis [is] on economic reality."  Howey, 328 U.S. at 298.  The Supreme
Court has further explained that that the term security "embodies a flexible rather than a static principle" in order to
meet the "variable schemes devised by those who seek the use of the money of others on the promise of profits." 
Id. at 299. 

[7] Issuers of digital assets, like all issuers, must provide full and fair disclosure of material information consistent
with the requirements of the federal securities laws.  Issuers of digital assets should be guided by the regulatory
framework and concepts of materiality.  What is material depends upon the nature and structure of the issuer's
particular network and circumstances.  See TSC Industries v. Northway, 426 U.S. 438, 449 (1976) (a fact is
material "if there is a substantial likelihood that a reasonable shareholder would consider it important" in making an
investment decision or if it "would have been viewed by the reasonable investor as having significantly altered the
'total mix' of information made available" to the shareholder).

[8] See The DAO Report.

http://www.sec.gov/finhub
https://www.sec.gov/finhub
https://www.sec.gov/news/speech/speech-hinman-061418
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[9] The lack of monetary consideration for digital assets, such as those distributed via a so-called "bounty program"
does not mean that the investment of money prong is not satisfied.  As the Commission explained in The DAO
Report, "[i]n determining whether an investment contract exists, the investment of 'money' need not take the form
of cash" and "in spite of Howey's reference to an 'investment of money,' it is well established that cash is not the
only form of contribution or investment that will create an investment contract." The DAO Report at 11 (citation
omitted).  See In re Tomahawk Exploration LLC, Securities Act Rel. 10530 (Aug. 14, 2018) (issuance of tokens
under a so-called "bounty program" constituted an offer and sale of securities because the issuer provided tokens
to investors in exchange for services designed to advance the issuer's economic interests and foster a trading
market for its securities).   Further, the lack of monetary consideration for digital assets, such as those distributed
via a so-called "air drop," does not mean that the investment of money prong is not satisfied; therefore, an airdrop
may constitute a sale or distribution of securities.  In a so-called "airdrop," a digital asset is distributed to holders of
another digital asset, typically to promote its circulation. 

[10] In order to satisfy the "common enterprise" aspect of the Howey test, federal courts require that there be either
"horizontal commonality" or "vertical commonality."  See Revak v. SEC Realty Corp., 18 F.3d. 81, 87-88 (2d Cir.
1994) (discussing horizontal commonality as "the tying of each individual investor's fortunes to the fortunes of the
other investors by the pooling of assets, usually combined with the pro-rata distribution of profits" and two variants
of vertical commonality, which focus "on the relationship between the promoter and the body of investors").  The
Commission, on the other hand, does not require vertical or horizontal commonality per se, nor does it view a
"common enterprise" as a distinct element of the term "investment contract."  In re Barkate, 57 S.E.C. 488, 496
n.13 (Apr. 8, 2004); see also the Commission's Supplemental Brief at 14 in SEC v. Edwards, 540 U.S. 389 (2004)
(on remand to the 11th Circuit). 

[11] Based on our experiences to date, investments in digital assets have constituted investments in a common
enterprise because the fortunes of digital asset purchasers have been linked to each other or to the success of the
promoter's efforts.  See SEC v. Int'l Loan Network, Inc., 968 F.2d 1304, 1307 (D.C. Cir. 1992).

[12] Howey, 328 U.S. at 298.  See also Tcherepnin, 389 U.S. at 336 ("in searching for the meaning and scope of
the word 'security' in the [Acts], form should be disregarded for substance and the emphasis should be on
economic reality.")

[13] Joiner, 320 U.S. at 352-53. 

[14] SEC v. Glenn W. Turner Enter., Inc., 474 F.2d 476, 482 (9th Cir.), cert. denied, 414 U.S. 821, 94 S. Ct. 117, 38
L. Ed. 2d 53 (1973) ("Turner").

[15] In this guidance, we are using the term "network" broadly to encompass the various elements that comprise a
digital asset's network, enterprise, platform, or application.

[16] We recognize that holders of digital assets may put forth some effort in the operations of the network, but
those efforts do not negate the fact that the holders of digital assets are relying on the efforts of the AP.  That a
scheme assigns "nominal or limited responsibilities to the [investor] does not negate the existence of an
investment contract."  SEC v. Koscot Interplanetary, Inc., 497 F.2d 473, 483 n.15 (5th Cir. 1974) (citation and
quotation marks omitted).  If the AP provides efforts that are "the undeniably significant ones, those essential
managerial efforts which affect the failure or success of the enterprise," and the AP is not merely performing
ministerial or routine tasks, then there likely is an investment contract.  See Turner, 474 U.S. at 482; see also The
DAO Report (although DAO token holders had certain voting rights, they nonetheless reasonably relied on the
managerial efforts of others).  Managerial and entrepreneurial efforts typically are characterized as involving
expertise and decision-making that impacts the success of the business or enterprise through the application of
skill and judgment. 

[17] See, e.g., Gary Plastic Packaging Corp. v. Merrill Lynch, Pierce Fenner & Smith, 756 F.2d 230 (2d Cir. 1985).

[18] See Forman, 421 U.S. at 852.



2/16/22, 8:31 PM SEC.gov | Framework for “Investment Contract” Analysis of Digital Assets

https://www.sec.gov/corpfin/framework-investment-contract-analysis-digital-assets# 9/9

Modified: April 3, 2019

[19] Situations where the digital asset is exchangeable or redeemable solely for goods or services within the
network or on a platform, and may not otherwise be transferred or sold, may more likely be a payment for a good
or service in which the purchaser is motivated to use or consume the digital asset.  See discussion of "Other
Relevant Considerations."
[20] As noted above, under Howey, courts conduct an objective inquiry focused on the transaction itself and the
manner in which it is offered. 

[21] See Forman, 421 U.S. at 852-53 (where a purchaser is not "'attracted solely by the prospects of a return' on
his investment . . . [but] is motivated by a desire to use or consume the item purchased  . . .  the securities laws do
not apply.").
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
------------------------------------------------------------------------x 
SECURITIES AND EXCHANGE COMMISSION,         : 
        : 
     Plaintiff,                     : 20 Civ. 10832 (AT) (SN) 
         : 
   - against -                                           : ECF Case 
        : 
RIPPLE LABS, INC., BRADLEY GARLINGHOUSE, :  
and CHRISTIAN A. LARSEN,    :  
        :  
     Defendants.  :  
                   : 
------------------------------------------------------------------------x 

 
DECLARATION OF MELINDA HARDY 

 
I, Melinda Hardy, pursuant to 28 U.S.C. § 1746, declare as follows: 

 
1. I am an Assistant General Counsel in the Office of the General Counsel of the 

Securities and Exchange Commission (“Commission” or “SEC”). I coordinate the assertion of 

governmental privileges, including the deliberative process privilege, by the Office of the 

General Counsel; I issue decisions on administrative appeals of decisions to withhold 

documents requested under the Freedom of Information Act (“FOIA”), including decisions to 

withhold under the deliberative process privilege; and I provide advice to staff throughout the 

Commission on issues relating to privileges and the FOIA. I have been employed by the 

Commission in this capacity since December 1998. 

2.  I have reviewed the documents on the SEC’s privilege logs that were the 

subject of Defendants’ motion to compel and that were described as emails attaching drafts of a 

June 14, 2018 speech (“Speech”) by Bill Hinman, who was at that time the director of the 

SEC’s Division of Corporation Finance (“Corp Fin”). Those documents contain early drafts of 

the Speech and comments and edits on the Speech from staff in Corp Fin as well as comments 



 

2  

and edits from staff in other SEC divisions and offices, including the Office of the Chairman, 

Division of Trading and Markets (“TM”), Division of Investment Management (“IM”), and 

Office of the General Counsel (“OGC”). 

3. The emails show that David Fredrickson, the Chief Counsel for Corp Fin, 

circulated a document titled,  on May 3, 2018 to 

Mr. Hinman and others in Corp Fin. The document appears to be a rough list of cases and legal 

principles relevant to  

. About two weeks later, 

on May 21, 2018, Mr. Fredrickson sent a “first, rough draft” to Michael Seaman, Mr. Hinman’s 

counsel. Between May 21, 2018 and June 4, 2018, Mr. Fredrickson, Mr. Seaman, Mr. Hinman, 

and Valerie Szczepanik (Assistant Director in Enforcement’s Cyber Unit until June 9, 2018 and 

then Senior Advisor for Digital Assets and Innovation and an Associate Director in Corp Fin) 

all provided substantive comments and edits. Several of the emails, including ones regarding 

substantive changes, did not include Mr. Hinman. Nothing in the emails suggests that any of 

the staff working on the Speech viewed the Speech as something separate or distinct from their 

duties as SEC employees. In addition, Mr. Hinman’s comments in emails and on drafts of the 

Speech suggest that he was preparing the Speech to reflect the views and practices of Corp Fin; 

in one email in which he circulated some edits, he said, “I need to get this back to you guys to 

see if you agree with the additions and where I took this.” 

4. On June 4, 2018, Mr. Hinman circulated a draft to staff in the SEC’s Office of 

the Chairman, TM, IM, Enforcement, and OGC. In the hours leading up to the circulation of 

the Speech, the emails indicate that Mr. Fredrickson, Ms. Szczepanik, and Mr. Seaman were 

making changes to the Speech and addressing decisions that needed to be made, and the 
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privilege log does not contain any emails from Mr. Hinman commenting on these issues in 

those final hours. At 10:50 am on June 4, Mr. Seaman sent Mr. Hinman a clean version of the 

Speech and a suggested distribution list. At 11:10 am on June 4, Mr. Hinman sent the Speech to 

the people Mr. Seaman recommended (with the exception of one person who had recently 

announced his retirement). 

5. Emails on the privilege log show that staff from TM, IM, and OGC all provided 

substantive edits and comments on the Speech. These comments raised a variety of issues, 

including  

 

 

 

 

 

6. Staff in TM, IM, and OGC provided their comments to Corp Fin staff, and Corp 

Fin staff worked with Mr. Hinman to incorporate those comments. The drafts show that Corp 

Fin staff carefully considered the comments and incorporated many of them into a new draft. 

7. On June 11, 2018, Mr. Hinman sent a new draft to the people on the June 4, 

2018 distribution list as well as to some additional people who had been included in emails 

providing the first round of comments. Staff in TM, IM, and OGC continued to provide 

substantive edits that staff in Corp Fin continued to consider and incorporate. 

8. The documents on the privilege log do not reveal what considerations went into 

the decision to share drafts of the Speech with many staff throughout the SEC, but the sharing 

as well as the comments provided indicate that staff in Corp Fin, TM, IM, and OGC recognized 
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that the Speech was providing guidance that would indicate to the public how staff throughout 

the SEC would handle issues relating to digital assets. Indeed, the Speech recognizes that it 

could have an impact on parts of the SEC other than Corp Fin: 

[W]e recognize that there are numerous implications under the federal securities 
laws of a particular asset being considered a security. For example, our 
Divisions of Trading and Markets and Investment Management are focused on 
such issues as broker-dealer, exchange and fund registration, as well as matters 
of market manipulation, custody and valuation.  

 
Speech at 4. 

9. Corp Fin, TM, IM, and Enforcement all have discrete responsibilities, but the 

guidance one division provides can have a significant impact on others. The descriptions of the 

divisions in the Code of Federal Regulations provide evidence of the overlapping 

responsibilities of the divisions. 

a. The description of Corp Fin lists many matters for which Corp Fin is 

responsible but states that Corp Fin is not responsible for those matters to the extent 

they “pertain[] to investment companies registered under the Investment Company Act 

of 1940.” 17 C.F.R. § 200.18. 

b. IM is responsible for “[a]ll matters arising under the Securities Act of 

1933 . . . arising from or pertaining to material filed pursuant to the requirements of that 

Act by investment companies registered under the Investment Company Act of 1940.” 

17 C.F.R. § 200.20b(b).  

c. TM has responsibility for the “[a]dministration of all matters arising 

under the Securities Exchange Act of 1934” except for several matters for which Corp 

Fin has responsibility. 17 C.F.R. § 200.19a.  

d. Enforcement is responsible for “supervising and conducting all 
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