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Defendant Ripple Labs Inc. (“Ripple”) submits this memorandum of law in opposition to 

the Securities and Exchange Commission’s (“SEC”) Motion To Strike Ripple’s Fourth 

Affirmative Defense. 

INTRODUCTION 

A motion to strike challenges the sufficiency of the pleadings.  To strike Ripple’s Fourth 

Affirmative Defense, the SEC must “show that:  (1) there is no question of fact which might 

allow the defense to succeed; (2) there is no question of law which might allow the defense to 

succeed; and (3) the plaintiff would be prejudiced by inclusion of the defense.”  Town & Country 

Linen Corp. v. Ingenious Designs LLC, No. 18-CV-5075 (LJL), 2020 WL 3472597, at *5 

(S.D.N.Y. June 25, 2020) (quoting GEOMC Co. v. Calmare Therapeutics Inc., 918 F.3d 92, 96 

(2d Cir. 2019)).  The SEC’s motion — which does not even mention this governing standard — 

fails on all three counts.  

First, the SEC asks this Court to ignore or reject Ripple’s well-pleaded allegations in its  

Answer to First Amended Complaint (“Answer”), ECF No. 51 — which the Court must assume 

to be true — and instead to adopt factual assertions from the First Amended Complaint that 

contradict the allegations in the Answer (which the Court may not do on the pleadings); to accept 

new factual allegations outside the pleadings (which, again, the Court may not do); and, based on 

the SEC’s version of highly disputed facts, to deny Ripple the right to pursue discovery in 

support of a plausibly alleged and constitutionally grounded defense. 

Tellingly, the SEC cites not one allegation from the Answer in its entire “Factual 

Background” section.  Instead, its “Background” reaches far beyond the pleadings and sets forth 

disputed factual contentions, relying on the declaration of an SEC investigative staff lawyer and 

materials exchanged during (still-incomplete) discovery.  But as this Court recently observed, 

“[a] motion to strike is not an appropriate vehicle for a court to determine whether the statements 
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in a pleading are supported by or contrary to the evidence—answering those questions is the 

whole purpose of litigation.”  Bell v. Koss, No. 17-CIV-7762-AT-DCF, 2020 WL 4570439, at *5 

(S.D.N.Y. Aug. 7, 2020) (Torres, J.).   

Second, the SEC asks the Court to rule as a matter of law “that Ripple in fact had fair 

notice that it could be offering and selling securities.”  Pl.’s Mem. of Law in Supp. of Mot. to 

Strike Ripple’s Fourth Affirmative Defense at 27 (“Mem.”), ECF No. 132.  But Ripple’s fair 

notice defense comes directly from controlling Second Circuit precedent.  The Circuit has 

unambiguously held that the SEC cannot establish liability in an enforcement action when the 

defendant has not “received fair notice” that its conduct was prohibited.  Upton v. SEC, 75 F.3d 

92, 98 (2d Cir. 1996).  At this juncture, the sole question is whether Ripple’s pleading adequately 

alleges that it lacked the required notice.  It plainly does.  See Answer at 97-99; see also id., 

Prelim. Stmt. ¶¶ 1-16.  Among other things, Ripple alleges that a wide variety of people of 

“ordinary intelligence,” ranging from individual purchasers of XRP, to sophisticated exchanges 

and broker-dealers, to the SEC’s own commissioners and senior officers, did not know that XRP 

was an “investment contract” and therefore a “security,” as shown by the statements and conduct 

of those various actors.  See id. at 98.  This alone is sufficient to plead that the law and the SEC’s 

guidance at the time of the alleged Section 5 violation did not “give the person of ordinary 

intelligence a reasonable opportunity to know what is prohibited.”  Upton, 75 F.3d at 98 (quoting 

Grayned v. City of Rockford, 408 U.S. 104, 108 (1972)).    

Third, and finally, the SEC argues as an afterthought that it will be unfairly prejudiced if 

Ripple pursues its fair notice defense, identifying certain discovery requests that it finds 

unpalatable and that it asserts are relevant only to the fair notice defense.  Mem. at 29-30.  Again, 

the SEC is incorrect.  Having to provide discovery, as any other litigant must do, is not 
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“prejudice” in any relevant sense.  Moreover, the discovery identified by the SEC will occur 

regardless of the outcome of this motion:  it is highly relevant to other defenses Ripple and 

Bradley Garlinghouse and Christopher Larsen (the “Individual Defendants”) are pursuing, 

including the SEC’s claim that the Individual Defendants acted knowingly or recklessly.  The 

SEC will thus face no prejudice (unfair or otherwise) if Ripple’s defense remains unstricken.  

That is an independent basis to deny the SEC’s motion to strike. 

LEGAL STANDARD 

Motions to strike an affirmative defense are disfavored and are routinely denied unless 

there is no chance, on any set of facts or any interpretation of the law, that the defense is 

colorable.  See William Z. Salcer, Panfeld, Edelman v. Envicon Equities Corp., 744 F.2d 935, 

939 (2d Cir. 1984), vacated on other grounds sub nom. Salcer v. Envicon Equities Corp., 478 

U.S. 1015 (1986).  Even when those conditions are met, motions to strike are still denied unless 

the plaintiff further shows that the affirmative defense threatens prejudice.  See id.; Porsch v. 

LLR, Inc., 380 F. Supp. 3d 418, 429 (S.D.N.Y. 2019) (“Motions to strike under Rule 12(f ) 

‘should be denied unless the challenged allegations have no possible relation or logical 

connection to the subject matter of the controversy and may cause some form of significant 

prejudice to one or more of the parties to the action.’”) (quoting VNB Realty, Inc. v. Bank of Am. 

Corp., No. 11-cv-6805 (DLC), 2013 WL 5179197, at *3 (S.D.N.Y. Sept. 16, 2013)). 

This standard is “demanding,” Tardif v. City of New York, 302 F.R.D. 31, 32 (S.D.N.Y. 

2014), and the Second Circuit has cautioned that “the courts should not tamper with the 

pleadings unless there is a strong reason for so doing,” Lipsky v. Commonwealth United Corp., 

551 F.2d 887, 893 (2d Cir. 1976) (quoting New England Health Care Emps. Welfare Fund v. 

iCare Mgmt., LLC, 792 F. Supp. 2d 269, 288 (D. Conn. 2011)).  “A motion to strike an 

affirmative defense under Rule 12(f), Fed. R. Civ. P. for legal insufficiency is not favored and 
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will not be granted unless it appears to a certainty that plaintiffs would succeed despite any state 

of the facts which could be proved in support of the defense.”  Salcer, 744 F.2d at 939 (emphasis 

added) (internal quotation marks and citations omitted).1  “[E]ven when the defense presents a 

purely legal question, the courts are very reluctant to determine disputed or substantial issues of 

law on a motion to strike; these questions quite properly are viewed as determinable only after 

discovery and a hearing on the merits.”  Id. (alteration in original). 

Because motions to strike are evaluated using the familiar Twombly and Iqbal standard 

(albeit with more “relaxed,” “context-specific” deference, GEOMC, 918 F.3d at 98), the Court 

must take all facts in Ripple’s Answer as true and draw all inferences in Ripple’s favor, and must 

disregard evidence extrinsic to the Answer.  See United States v. E. River Hous. Corp., 90 F. 

Supp. 3d 118, 124 n.4 (S.D.N.Y. 2015) (“For purposes of the Government’s motion to strike, the 

Court assumes as true the allegations in Defendant’s Answer concerning its Second Affirmative 

Defense.”) (record citation omitted); Avent v. Solfaro, 210 F.R.D. 91, 94 (S.D.N.Y. 2002) 

(rejecting a request to “rule on certain factual disputes by granting [a] motion to strike” because 

“[f]actual disputes are best resolved once the parties have conducted discovery”).  For that 

reason, the Court should disregard the SEC’s entire 11-page “Factual Background” section, 

which fails to cite the Answer even once — instead assuming the SEC’s own disputed 

                                                 
1 Salcer was decided before Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007) and Ashcroft v. 
Iqbal, 556 U.S. 662 (2009).  The Second Circuit has held that the plausibility standard in 
Twombly extends to affirmative defenses, but cautioned that “a relaxed application” is 
appropriate.  GEOMC, 918 F.3d at 98.  Among other things, “[t]he pleader of a complaint has the 
entire time of the relevant statute of limitations to gather facts necessary to satisfy the plausibility 
standard,” while “the pleader of an affirmative defense has only the 21-day interval to respond to 
an original complaint,” and may not fully know the facts needed for its affirmative defense.  Id.  
Accordingly, after GEOMC, courts still use the “any [set of] fact[s]” formulation.  See, e.g., Art 
Media, LLC v. Brant, No. 19-CV-11218-VM-RWL, 2021 WL 746261, at *4 (S.D.N.Y. Feb. 12, 
2021); Town & Country, 2020 WL 3472597, at *7; Jablonski v. Special Couns., Inc., No. 1:16-
CV-05243 (ALC), 2020 WL 1444933, at *3 (S.D.N.Y. Mar. 25, 2020). 
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allegations to be true and supplementing them with substantially more from outside the 

pleadings.2 

FACTUAL BACKGROUND 

The following allegations are taken from Ripple’s Answer, which should be accepted as 

true for purposes of the SEC’s motion.  See E. River Hous. Corp., 90 F. Supp. 3d at 124 n.4. 

XRP is a virtual currency, not a security.  See Answer, Prelim. Stmt. ¶¶ 1, 3.  

Transactions in XRP are recorded on the XRP Ledger, which is decentralized “software code” 

that originated in 2011-2012, before Ripple was founded.  See Answer ¶¶ 38-44; see also Am. 

Compl. ¶¶ 38-44.  Since the XRP Ledger was created, highly sophisticated individuals and 

entities worldwide — certainly people of “ordinary intelligence” — have engaged in more than 

1.4 billion transactions in XRP.  See Answer at 97; id., Prelim. Stmt. ¶ 13.  By late 2020, more 

than 200 exchanges listed XRP; several market-makers made daily transactions in XRP; 

independent third parties created products and applications that relied on XRP and the XRP 

Ledger; and countless end-users engaged in daily XRP transactions worth billions of dollars.  See 

id. at 97.  It is a fair inference that many of these users of XRP would have acted differently if 

they had known that XRP was subject to the panoply of regulations imposed by the federal 

securities laws. 

Even very sophisticated actors transacting in XRP demonstrated, by their conduct, that 

                                                 
2 Ripple does not dispute that the Court can consider information subject to judicial notice and 
allegations in the SEC’s complaint that are undisputed.  But throughout the SEC’s “Factual 
Background” section, it cites only two undisputed allegations (i.e., that the SEC alleged and 
Ripple admitted).  They are:  (1) Ripple founded XRP II, LLC in March 2013 and subsequently 
sold XRP to sophisticated entities, sometimes at a discount (although Ripple denied that XRP 
was ever sold as an investment) (Mem. at 8, citing Am. Compl. ¶¶ 19, 81, 107, ECF No. 46; see 
also Answer, Prelim. Stmt. ¶ 9); and (2) Ripple launched a cross-border money-transmitting 
product in October 2018 (Mem. at 12, citing Am. Compl. ¶ 363; see also Answer ¶ 363).  Those 
two facts are plainly irrelevant to this motion.  The Court should disregard the rest of the SEC’s 
facts as not properly before it. 
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they did not know that XRP was a “security” that required registration under the federal 

securities laws.  As the SEC’s complaint admits, as late as 2020, none of the principal market-

makers who transacted in XRP was registered as a broker-dealer under the Securities Exchange 

Act of 1934 (“1934 Act”).  See Am. Compl. ¶ 96.  Such registration is required before engaging 

in exchange-trading, or market-making, of any security.  See, e.g., 15 U.S.C. § 78o(a)(1).  It is 

inconceivable that every one of these well-advised, sophisticated entities knew that XRP was a 

security but disregarded their own obligations under the federal securities laws.  Indeed, the SEC 

admits that one of the market-makers had previously registered as a broker-dealer — 

demonstrating that it was familiar with SEC registration requirements — but chose to become 

unregistered after December 2019, while it continued to transact in XRP.  See Am. Compl. ¶ 96.  

Thus, a sophisticated market-maker, with full access to the SEC’s public guidance and to skilled 

legal advisers, concluded that XRP was not a security. 

Similarly, hundreds of digital asset exchanges, including some based in the United States, 

listed XRP for trading.  See Answer at 97.  It is illegal for an unregistered exchange to use any 

instrumentalities of interstate commerce to effect transactions in a security.  See 15 U.S.C. § 78e.  

The SEC admits that these exchanges did not register with the SEC “in any capacity.”  Am. 

Compl. ¶ 94.  Thus, as with market-makers, hundreds of highly sophisticated entities with access 

to counsel provided an execution platform for transactions in digital assets and routinely engaged 

in transactions in XRP without registering as exchanges with the SEC.  The plausible inference 

from these allegations is that, based on the facts known to the market and existing legal 

guidance, these exchanges did not know that XRP was a security. 

In addition, the U.S. Department of Justice (“DOJ”) and the U.S. Department of the 

Treasury’s Financial Crimes Enforcement Network (“FinCEN”) determined “that XRP is 
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lawfully used and traded in the marketplace as a virtual currency.”  Answer, Prelim. Stmt. ¶ 3; cf. 

15 U.S.C. § 78c(a)(10) (excluding “currency” from the definition of a “security”).  That was 

consistent with findings by government regulators worldwide, which repeatedly concluded that 

XRP was a virtual currency and not a security.  See Answer, Prelim. Stmt. ¶ 3.  The officials who 

made these judgments were, at least, persons of “ordinary intelligence,” and their conduct 

constitutes evidence that they did not know that XRP was a security. 

Indeed, until the SEC brought this action, the SEC itself did not consider XRP to be a 

security.  In 2018, the SEC’s Director of Corporate Finance publicly explained, in a speech that 

the SEC republished on its website, that neither bitcoin nor ether was a security.  See Answer at 

98.3  Prior to this lawsuit, regulators and market participants considered XRP to be similarly 

situated to bitcoin and ether, as the three market-leading cryptocurrencies.  See, e.g., id., Prelim. 

Stmt. ¶ 3 (quoting UK regulator discussing “widely known cryptoassets such as Bitcoin, Ether, 

and XRP” as a collective set); id. ¶ 13 (XRP’s prices were highly correlated with those of bitcoin 

and ether).  Moreover, the SEC had historically distinguished between transactions involving 

digital assets intended to fund the development of a new blockchain and cryptocurrency, which 

constituted sales of securities, and sales of “fully functional” cryptocurrencies, which did not.  

See infra at 22-23 & n.9.  Ripple did not sell a single unit of XRP until after the XRP Ledger was 

fully functional.  See Answer ¶¶ 9, 13, 38-44.  At no time did the SEC indicate that XRP would 

be treated differently than bitcoin and ether or change its public guidance about whether fully 

                                                 
3 Addressing the 2018 speech, the SEC again asks this Court to adopt the agency’s version of the 
facts, arguing that the speech included a “disclaimer” stating that then-Director William 
Hinman’s views did not “necessarily” reflect those of the SEC.  Mem. at 11, 20.  But, as 
subsequent filings show, in 2019 the SEC’s then-Chair Jay Clayton “agree[d]” with at least part 
of the Hinman speech.  Deaton Decl., Ex. E at 2, ECF No. 124-5.  The weight that a person of 
ordinary intelligence would give the 2018 Hinman speech, its disclaimer, and the 2019 Clayton 
endorsement are not matters that can be resolved on the pleadings. 
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functional cryptocurrencies were securities.  On several occasions, sophisticated market 

participants met with the SEC and sought guidance on whether the SEC staff considered XRP a 

security.  See id. at 98.  The SEC did not tell them that XRP was a security.  See id. 

In December 2020, the SEC announced for the first time, by filing this lawsuit, that it 

believed XRP was a security.  This evidently came as a surprise to market participants, as the 

SEC’s announcement triggered estimated losses of approximately $15 billion based on the 

decline in XRP’s market price.  See id., Prelim. Stmt. ¶ 5.  In other words, prior to December 22, 

2020, holders of XRP also apparently believed that XRP was not a security.   

In short, countless third parties — including market-makers and exchanges executing 

transactions in XRP and other digital assets, agencies of the United States and foreign 

governments, countless individuals, and by outward appearances even the SEC itself  — had 

come to the judgment that XRP is not a security.  Sophisticated entities that were familiar with 

the SEC’s registration requirements unsuccessfully sought guidance from the SEC directly, 

which also supports the adequacy of the pleading of Ripple’s affirmative defense that the SEC 

did not give fair notice of its interpretations.4 

 

                                                 
4 If the Court were to consider facts outside the Answer (which it should not do) it should also 
consider the public statements of a sitting SEC Commissioner, Hester Peirce, who has stated 
repeatedly that the SEC has failed to provide market participants with adequate notice about the 
regulatory status of cryptocurrencies, including XRP.  See, e.g., Hester Peirce, Paper, Plastic, 
Peer-to-Peer (Mar. 15, 2021) (“A talk about crypto regulation in the United States would not be 
complete without a mention of one of the main questions posed to the SEC:  when is a digital 
asset a security?  Despite the frequency with which this question is asked, clear answers are 
rare.”), available at https://www.sec.gov/news/speech/peirce-paper-plastic-peer-to-peer-031521; 
Hester Peirce, How We Howey (May 9, 2019) (criticizing the SEC’s approach to determining 
whether digital assets qualify as securities as a “Jackson Pollock approach to splashing lots of 
factors on the canvas without any clear message”), available at https://www.sec.gov/news/
speech/peirce-how-we-howey-050919.   

Case 1:20-cv-10832-AT-SN   Document 172   Filed 05/13/21   Page 14 of 34



9 

ARGUMENT 

The SEC cannot show that there are no “disputed or substantial issues of law” with 

respect to Ripple’s fair notice defense.  Salcer, 744 F.2d at 939 (internal citation omitted).  

Ripple’s defense is firmly grounded in Supreme Court and Second Circuit precedent:  “Due 

process requires that ‘laws give the person of ordinary intelligence a reasonable opportunity to 

know what is prohibited.’”  Upton, 75 F.3d at 98 (quoting Grayned, 408 U.S. at 108).  Ripple’s 

Answer is more than adequate to set forth a cognizable legal theory that it lacked adequate notice 

that XRP was an investment contract, and therefore a security. 

The SEC has also failed to show “to a certainty” that no disputed issues of fact are 

material to this defense.  Salcer, 744 F.2d at 939 (quoting Durham Indus., Inc. v. N. River Ins. 

Co., 482 F. Supp. 910, 913 (S.D.N.Y. 1979)).  Under GEOMC, “the plausibility standard of 

Twombly applies to determining the sufficiency of all pleadings, including the pleading of an 

affirmative defense.”  918 F.3d at 98.  Under Twombly and Iqbal, a pleading is sufficient if it 

“contain[s] sufficient factual matter, accepted as true, to ‘state a [defense] that is plausible on its 

face.’”  Iqbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 570).  “[F]acial plausibility” 

means that the defendant must “plead[] factual content that allows the court to draw [a] 

reasonable inference,” that the defense defeats liability.  Iqbal, 556 U.S. at 678 (citing Twombly, 

550 U.S. at 556).  The allegations of the Answer, taken as true, provide an ample basis for a 

reasonable inference that a “person of ordinary intelligence” could not have known that XRP was 

an investment contract.   

Finally, even if the SEC could show on the pleadings that Ripple’s fair notice defense 

lacks merit (which it cannot), its motion would still fail because it would not suffer any unfair 

“prejudice” if Ripple’s fair notice defense proceeds to discovery.  See GEOMC, 918 F.3d at 96.  

Indeed, because the SEC cannot make any substantial claim of prejudice, the best use of judicial 
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resources would be for the Court simply to deny the present motion and instruct the SEC to 

reassert its challenge to Ripple’s defenses on summary judgment. 

I. Ripple Has Pleaded a Tenable Legal Defense That It Lacked Fair Notice and Can 
Demonstrate That There Are Disputed or Substantial Issues of Law 

The SEC’s motion should be denied because Ripple’s fair notice defense raises “disputed 

or substantial issues of law.”  Salcer, 744 F.2d at 939.  The Court can strike an affirmative 

defense only if it concludes that “there is no question of law which might allow the defense to 

succeed,” GEOMC, 918 F.3d at 96 (quoting SEC v. McCaskey, 56 F. Supp. 2d 323, 326 

(S.D.N.Y. 1999)) — that there is “no possible relation or logical connection to the subject 

matter” of the SEC’s claims, Porsch, 380 F. Supp. 3d at 429 (quoting VNB Realty, 2013 WL 

5179197, at *3).  The existence of a “disputed or substantial issue[] of law” requires denial of a 

motion to strike.  Salcer, 744 F.2d at 939.  Courts routinely deny motions to strike affirmative 

defenses on these grounds.  See, e.g., Tardif, 302 F.R.D. at 36 (denying motion to strike 

affirmative defense because “there are questions of fact and law that might allow the defense to 

succeed”).5 

 

                                                 
5 See also Levine v. Merrill Lynch, No. 09 CIV. 304 (PGG), 2009 WL 10691070, at *1, 4 
(S.D.N.Y. Dec. 22, 2009) (holding that “Plaintiffs have failed to demonstrate that there is no 
question of fact or substantial question of law that might permit these defenses to succeed” and 
noting, “Defendants are not, at this stage, required to prove their affirmative defenses”); Orb 
Factory, Ltd. v. Design Sci. Toys, Ltd., No. 96 CIV. 9469 (RWS), 1999 WL 191527, at *19 
(S.D.N.Y. Apr. 7, 1999) (“Because DST’s affirmative defenses may raise issues of fact and law, 
the motion to strike DST’s affirmative defenses is denied”); Cohen v. Stephen Wise Free 
Synagogue, No. 95 CIV. 1659 (PKL), 1996 WL 159096, at *5 (S.D.N.Y. Apr. 4, 1996) 
(“[B]ecause it is far from certain that defendant’s statute of limitations affirmative defense with 
respect to the § 8-502 claim is legally insufficient, plaintiff’s motion to strike must be denied”); 
Oliner v. McBride’s Indus., Inc., 106 F.R.D. 14, 19 (S.D.N.Y. 1985) (“plaintiff’s motion to 
strike . . . defenses must be denied since these defenses present a substantial question of law” and 
“raise colorable claims, which might, under New York law, entitle the defendant to summary 
judgment or partial summary judgment”).  

Case 1:20-cv-10832-AT-SN   Document 172   Filed 05/13/21   Page 16 of 34



11 

A. Ripple Has Sufficiently Pleaded an Affirmative Defense Under Upton 

The SEC (at 16, 22-28) erroneously contends that Ripple’s defense lacks merit because it 

is an impermissible as-applied void-for-vagueness challenge.  But Ripple has asserted the lack of 

fair notice defense recognized by the Second Circuit in Upton, 75 F.3d at 98.  Upton is fatal to 

the SEC’s suggestion that the Answer fails to set forth a legally cognizable defense; the SEC 

largely ignores it, devoting only two sentences (at 17) to Upton in its brief.   

Upton involved a petition for review of an SEC administrative sanction.  The petition 

challenged the SEC’s application of an SEC rule that required broker-dealers to calculate each 

week a certain amount of capital to be segregated to safeguard customer accounts.  Upton’s firm, 

following industry-standard practices, would substantially pay down certain loans secured by 

customer securities, and replace them just before the calculation date with different loans that 

were unsecured; then, shortly afterward, it would pay down the new loans and restore the 

original loans secured by customer assets.  Upton, 75 F.3d at 94.  The firm continued this 

practice even after receiving informal warnings from an NYSE examiner that the SEC might 

consider this practice an unlawful circumvention of its rule.  See id. at 95.  The SEC then 

censured Upton. 

On review, the Second Circuit vacated the SEC’s decision because Upton “was not on 

reasonable notice that [his company’s] conduct might violate” the relevant SEC rule.  Id. at 98.  

The Second Circuit explained that “the Commission took no steps to advise the public that it 

believed the practice was questionable” during the relevant time period, and that “[t]he 

Commission may not sanction Upton pursuant to a substantial change in its enforcement policy 

that was not reasonably communicated to the public.”  Id.  The Court also rejected the specific 

argument that the SEC attempts to make now, that the defendant received advice that there may 

be some risk of adverse SEC action.  The Second Circuit held that such advice is not an adequate 
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substitute for fair notice that the conduct is prohibited:   

Although his advice turned out to have been correct, [an NYSE examiner’s] 
informal consultation with [an employee who reported to petitioner] was not 
actual notice of a change in the Commission’s enforcement policy.  At best, [the] 
comments reveal the Commission’s concern with the practice.  They do not 
indicate that the Commission considered the practice a violation of the Rule.   

Id.  Upton shows that Ripple’s fair notice defense is legally cognizable.  Ripple has alleged and 

will present evidence of widespread public belief, fostered by the SEC itself, that fully 

functioning cryptocurrencies such as XRP were not securities.  See supra pp. 7-8.  Like the many 

firms in Upton that followed the industry-standard practice that the SEC later defined as 

circumvention, market-makers in digital assets, hundreds of exchanges, and potentially millions 

of individuals concluded that XRP was not a security.  See supra pp. 5-8.   

The SEC now contends that XRP itself is a security — but not by giving advance notice 

to Ripple and members of the public, and not through official channels like formal rulemaking.  

Rather, the SEC announced its position for the first time when it filed the complaint in this case.  

That is precisely the lack of notice that was found to preclude liability in Upton.6  Accordingly, 

Ripple has stated a legally cognizable affirmative defense and, at a minimum, presented a 

substantial legal issue in this case about how Upton applies.  Again, this alone provides an 

independent basis for this Court to deny the SEC’s motion to strike Ripple’s defense.  

B. Wyndham Does Not Support the SEC’s Motion To Strike 

The SEC does not directly address Upton.  Instead, it asks this Court to strike Ripple’s 

defense based on an out-of-circuit case.  See Mem. at 16-17 (relying on FTC v. Wyndham 

Worldwide Corp., 799 F.3d 236, 253-54 (3d Cir. 2015)).  That case involved a fair-notice 

                                                 
6 For these same reasons, the SEC (at 18) grossly mischaracterizes Ripple’s argument.  Ripple has 
never contended “that the SEC was required to advise Ripple of the SEC’s interpretation of the 
statute and application to Ripple’s conduct.”  Ripple argues — consistent with Upton — that it 
lacked constitutionally adequate notice that its business practices were prohibited.  
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challenge to an FTC enforcement action in which the FTC contended that Wyndham’s 

cybersecurity practices were an unfair trade practice, essentially because Wyndham was not 

taking sufficiently good care of its customers’ data.  See Wyndham, 799 F.3d at 240-41.  The 

Third Circuit reasoned that because the FTC was alleging that Wyndham had violated the FTC 

Act itself, rather than a particular FTC regulation, “[t]he relevant question [was] not whether 

Wyndham had fair notice of the FTC’s interpretation of the statute, but whether Wyndham had 

fair notice of what the statute itself requires.”  Id. at 253-54.  That does not support the SEC’s 

motion for four reasons. 

First, Wyndham does not address the key factor in an Upton defense:  whether there was 

a “substantial change in [an agency] enforcement policy that was not reasonably communicated 

to the public.”  Upton, 75 F.3d at 98.  Nothing in the Third Circuit’s reasoning suggested that the 

FTC’s enforcement action against Wyndham reflected a change in position.  To the contrary, the 

Third Circuit reviewed a FTC guidebook that “recommend[ed] . . . against many of the specific 

practices” Wyndham allegedly employed, and various FTC “complaints and . . . consent 

decrees” involving “similar practices” to Wyndham’s.  Wyndham, 799 F.3d at 256-57.  The 

Third Circuit’s opinion does not discuss any FTC or other agency action or statement similar to 

the 2015 settlement with FinCEN and DOJ or the 2018 Hinman speech that gave Ripple and 

other market participants substantial reasons to believe that the SEC would not consider a fully 

functioning cryptocurrency like XRP to be a security. 

Second, even if Wyndham can be read, as the SEC argues, to make changes in 

enforcement policy irrelevant when a case involves a statute rather than a regulation, that merely 

puts it in opposition to Upton.  Although Upton itself involved a regulation rather than a statute, 

the Second Circuit did not limit its holding to regulatory violations.  To the contrary, its 
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reasoning relied both on cases involving legislation, such as Grayned, and on cases involving 

regulations, such as United States v. Matthews, 787 F. 2d 38 (2d Cir. 1986).  See Upton, 75 F.3d 

at 98.  At the very least, whether Upton extends to changes in enforcement policy for alleged 

statutory violations is a “disputed or substantial issue[] of law,” Salcer, 744 F.2d at 939, that the 

Court should not decide on the thin record provided by the present pleadings. 

Third, the SEC’s own arguments for the application of Wyndham show how unsuitable 

those arguments are for a motion to strike.  For example, the SEC argues (at 18) that it provided 

guidance to the public through “official agency channels like enforcement actions and the DAO 

Report” and that “SEC staff were also providing views in no-action letters, staff guidance, and 

speeches by senior agency officers.”  But, as discussed more fully below, Ripple seeks to show 

that the output of “official agency channels” and the “views” of “SEC staff” could and did lead 

reasonable market participants, including Ripple, to believe that the SEC would not bring an 

enforcement action on the basis that XRP is a security.  Id.  The SEC alternatively argues that 

“agency[] silence” before bringing an enforcement action should not “preclude[] liability.”  Id.  

But Ripple seeks to show not merely that the agency was silent, but that it and its senior staff 

actively set out an enforcement policy that did not provide fair notice that an enforcement action 

would be brought. 

Fourth, and finally, even if the SEC were correct (at 18) that Ripple is only “entitled to 

notice of the meaning of the statute,” Wyndham, 799 F.3d at 255, Ripple’s defense still survives.  

The premise of the SEC’s enforcement action is that a unit of XRP is an “investment contract.”  

15 U.S.C. § 77b(a)(1).  To be sure, Howey and its progeny have developed that term 

considerably.  But none of the ways in which “a person of ordinary intelligence” could have 

come to know the breadth of the term “investment contract” — from its plain language, from the 

Case 1:20-cv-10832-AT-SN   Document 172   Filed 05/13/21   Page 20 of 34



15 

SEC (whether through formal or informal guidance), or from the case law — gave reasonable 

notice that the term “investment contract” would extend to the sale of an asset that is neither an 

investment nor a contract in the first instance.  See Answer, Prelim. Stmt. ¶¶ 9, 14.  Ripple 

intends to show that the statute does not, and cannot possibly, bear that meaning.  That question 

is not raised by the present motion, and it would of course be premature for the Court to reach 

the underlying merits.  But even if the Court ultimately concludes — following discovery and a 

full merits briefing — that the statute does bear the meaning the SEC now tries to give it, it 

would still need to consider the serious and difficult question whether that interpretation itself is 

one of which Ripple and others had reasonable notice.  The fact that the agency chose to proceed 

by an enforcement action rather than a prospective rulemaking — in which interested parties 

such as Ripple and others would have had the opportunity to comment — underscores the 

importance of that question.  Again, the Second Circuit has cautioned that substantive questions 

like this should not be decided on a motion to strike without benefit of the full record. 

C. The SEC’s Remaining Arguments Fail 

The SEC (at 22-28) attempts to reframe Ripple’s affirmative defense as a void-for-

vagueness challenge, which it then argues fails as a matter of law.  As noted above, Ripple’s 

defense is based on the Second Circuit’s Upton decision, which never uses the word “vagueness” 

at all.  But even if the defense were considered an as-applied void-for-vagueness challenge, the 

SEC still cannot show that Ripple has failed to assert a legally cognizable defense.  The SEC 

cites a handful of cases that rejected as-applied void-for-vagueness challenges to the term 

“investment contract” in the Securities Act.  It ignores the critical point that in this case, unlike 

the cases it cites, XRP is neither an investment nor a contract.  See Answer, Prelim. Stmt. ¶¶ 9, 

14.  In each of the cases cited by the SEC, the selling party made contractual offers coupled with 

promises of future investment returns — conduct that fits within the heartland of the concept of 
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an “investment contract.”  Here, Ripple has alleged in its answer (Prelim. Stmt. ¶¶ 9-10) that 

Ripple has never explicitly or implicitly promised profits to any XRP holder; and has no 

relationship at all, contractual or otherwise, with the vast majority of XRP holders today, nearly 

all of whom purchased XRP from third parties on the open market.  What limited contracts 

Ripple did enter into with sophisticated institutional counterparties were not investment 

contracts, but standard purchase and sale agreements with no promise of efforts by Ripple or 

future profits.  Ripple will prove this through evidence gathered in discovery.  For the present 

motion, the Court must accept Ripple’s allegations as true. 

The SEC likewise (at 28-29) suggests that Ripple’s fair notice defense is an equitable 

defense, again arguing that it is precluded as a matter of law.  The Court can swiftly reject this 

argument.  Fair notice is a legal defense based on constitutional due process interests, and Upton 

says nothing about equity.  Indeed, the SEC concedes (at 28), as it must, that Ripple has never 

claimed to be asserting an equitable defense.  In any event, Ripple’s defense is not equitable in 

nature.  Ripple’s defense is not that the SEC has unclean hands or that it slept on its rights.  Its 

defense is that the SEC failed to provide the public with the required fair notice that assets with 

the characteristics of XRP would be considered investment contracts.  There is no bar to raising 

such a defense against government agencies; if there were, Upton would have affirmed the 

SEC’s sanction order rather than vacating it. 

II. Ripple’s Answer Alleges Sufficient Facts To Support Its Fair Notice Defense, and 
the SEC’s Contrary Claims Cannot Be Resolved on A Motion To Strike 

As set forth above, the Answer includes allegations that, if accepted as true, are sufficient 

to demonstrate that a “person of ordinary intelligence” could not have known that XRP is an 

investment contract.  Among other things, the Answer alleges facts showing that countless 

individuals and entities, many of them highly sophisticated, independently concluded that XRP 
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was not a security.  See supra pp. 5-8.  That is enough to plead that people of ordinary 

intelligence did not know that XRP was a security.  Had the law provided sufficient notice, then 

market makers and exchanges that executed transactions in XRP, not to mention the numerous 

individuals who purchased and used XRP, would have organized their affairs so as to comply 

with the requirements of the federal securities laws and regulations.  The SEC does not contest 

these facts, much less advance an argument why they fail — as a matter of pleading — to 

plausibly state an affirmative defense of fair notice.  Because the SEC carries the burden on its 

motion to strike, the Court should deny its motion on this basis alone. 

Instead of challenging Ripple’s defense as a matter of pleading, the SEC instead seeks a 

premature judicial determination of the ultimate merits of Ripple’s defense, asking the Court to 

credit disputed facts set forth in the supplemental declaration of the SEC’s trial attorney.  This is 

improper — the Court cannot, as a matter of law, rely on disputed facts proffered by a plaintiff to 

foreclose a legally cognizable defense.  See E. River Hous. Corp., 90 F. Supp. 3d at 124 n.4; see 

also Salcer, 744 F.2d at 939.  But if the Court were to consider the SEC’s allegations, those 

allegations would at most demonstrate that there are significant factual disputes that make it 

improper to deprive Defendants of discovery on this defense.  See Salcer, 744 F.2d at 939.  The 

unproven “facts” the SEC attached to its motion are either disputed or irrelevant.   

A. The Prosper Order Did Not Provide Fair Notice 

The SEC (at 3) describes at some length a 2008 SEC order finding a violation of the 

securities laws by a company called “Prosper” involving the sale of participations in loans.  The 

SEC fails to advance any argument that this order could have informed the “person of ordinary 

intelligence” that a digital asset — much less XRP, not yet then invented — would be a security.  
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Neither the Prosper order nor its reasoning has anything to do with this case.7 

B. The 2012 Legal Memoranda Did Not Provide Fair Notice 

The SEC (at 4-7) selectively quotes from two legal memoranda in 2012 and suggests that 

they “warned Ripple of precisely the risk Ripple now claims it had no notice of.”  The SEC’s 

contentions grossly misconstrue both memoranda and the facts surrounding them.  The Court 

cannot credit the SEC’s contention in deciding the SEC’s motion. 

The February 2012 memo, which the SEC quotes at length, warned that if the individuals 

who later founded Ripple “sold [XRP] to Investors who provide . . . the capital necessary to 

launch” XRP and the XRP Ledger, XRP “will likely be considered securities and subject to 

regulation under federal securities laws.”  Waxman Decl., Ex. B at 2, ECF No. 130-1.  But the 

SEC leaves out that Ripple’s founders did not sell XRP to finance the launch of the XRP Ledger.  

The Answer alleges that Ripple’s founders launched the XRP Ledger before the formation of 

Ripple, and before making sales of XRP to anyone.  See Answer ¶¶ 38, 44.  Accordingly, this 

Court must assume for purposes of this motion (as the evidence will ultimately show) that 

Defendants did not engage in the financing conduct identified in the February 2012 memo; and 

the February 2012 memo did not suggest that liability was likely with respect to the course of 

action that Ripple and its founders actually did undertake.  The SEC’s motion thus provides no 

basis to conclude that the February 2012 memo provided Ripple with fair notice that its 

development of XRP as actually launched would result in XRP being found to be a security. 

The October 2012 memo advised Ripple that its actual business strategy would not result 

in a finding that XRP was a security.  The memo’s bottom-line advice on this issue supports 

7 Presumably, the SEC cites the Prosper order because one of the Individual Defendants in this 
case was Prosper’s CEO at the time the order was released in 2008.  But that order has no 
bearing on the notice issue in Ripple’s defense. 
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Ripple’s contention:  “Given the commercial nature [of XRP], [XRP] should not be considered 

securities.”  Waxman Decl., Ex. C at 16, ECF No. 130-2.  It later reiterates that the “compelling” 

conclusion of the Howey analysis is “that [XRP units] do not constitute securities under the 

federal securities laws.”  Id. at 18.  To be sure, the memo advised Ripple of “some risk, albeit 

small,” that the SEC might “disagree[] with [its] analysis.”  Id. at 4.  But the perception of a 

“small” risk that the SEC might disagree does not defeat a fair notice defense.  When if ever is 

there no risk, however small, that a legal question will be resolved adversely?  In Upton, the 

censured manager’s firm had received “informal[ ] advi[ce]” from “an NYSE examiner,” that the 

disputed practice “was questionable and should be stopped,” 75 F.3d at 95, but the examiner’s 

advice — far clearer than anything Ripple was told here — went unheeded. 

Further, the October 2012 memo also supports Ripple’s fair notice defense through its 

express assessment that there was a “lack of applicable case law” on this issue.  Waxman Decl., 

Ex. C at 4; see also id. at 15-17.  The SEC offers no credible argument why legal advice 

informing a client about the absence of guidance gave constitutionally sufficient notice that XRP 

was a security.  There is, at best, a genuine dispute about the significance of the two legal 

memoranda; even if they could be considered in adjudicating the SEC’s motion to strike (and 

they cannot), they do not establish as a matter of undisputed fact that Ripple had constitutionally 

adequate notice that the SEC would view XRP as a security.   

C. The SEC’s “Guidance” Did Not Provide Fair Notice 

The SEC argues (at 9-11) that it “provided guidance in the digital asset space.”  But the 

parties sharply disagree what that guidance was, and how “a person of ordinary intelligence” 

would have understood it.  That dispute cannot be resolved on the pleadings.  Moreover, the SEC 

does not even attempt to argue that it provided any guidance prior to 2017.  But it is seeking to 

hold Defendants liable for offers and sales all the way from 2013 to the present.  So even if the 

Ripple’s contention:  “Given the commercial nature [of XRP], [XRP] should not be considered 

securities.”  e “compelling” 

conclusion of the Howey analysis is “that [XRP units] do not constitute securities under the
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small,” that the SEC might “disagree[] with [its] analysis.”   But the perception of a 

“small” risk that the SEC might disagree does not defeat a fair notice defense. When if ever is 

there no risk, however small, that a legal question will be resolved adversely? In Upton, the 
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SEC were correct — which it is not — that agency statements from 2017 to the present gave fair 

notice, it follows that there was not fair notice before 2017 when those statements had not yet 

been made. 

From 2017 onward, the SEC issued reports and brought enforcement actions based on the 

legal theory that selling digital tokens via initial coin offerings (“ICOs”) to finance the 

development of new cryptocurrencies constituted securities offerings.  But the SEC does not 

allege that Ripple engaged in any ICO.  At the same time the SEC was warning about ICOs, 

moreover, it was advising that sales of two established cryptocurrencies very similar to XRP — 

bitcoin and ether — were not securities.  For numerous reasons, there is a genuine dispute as to 

whether a person of ordinary intelligence would have concluded that the SEC’s actions 

suggested that XRP was — or was not — a security, given the SEC’s focus on ICOs. 

First, the DAO Report (cited in Mem. at 9) discussed the treatment of digital assets as 

securities when tokens are sold “to raise capital” in what “have been referred to, among other 

things, as ‘Initial Coin Offerings.’”  Rep. of Investigation Pursuant to Section 21(a) of the Sec. 

Exch. Act of 1934:  The DAO, Release No. 81207, 2017 WL 7184670, at *7 (SEC July 25, 2017).  

Ripple did not hold an ICO or engage in the other conduct contemplated by the DAO report.  

Answer, Prelim. Stmt. ¶¶ 9, 14. 

Second, another SEC report (cited in Mem. at 13 n.6), titled “Framework for ‘Investment 

Contract Analysis’ of Digital Assets,” targeted ICOs from its very first sentence:  “If you are 

considering an Initial Coin Offering . . . .”  See https://www.sec.gov/files/dlt-framework.pdf.  In 

a list of other factors that the SEC would consider, the first factor identified was whether “[t]he 

distributed ledger network and digital asset are fully developed and operational.”  Id. at 9.  XRP 

and the XRPL were fully developed and operational in 2013, Answer, Prelim. Stmt. ¶ 13 — long 
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before the SEC’s 2017 reports.   

Third, four enforcement actions (cited in Mem. at 9-10) each involved sales of tokens in 

ICOs before the respective blockchains were created.  See Compl. ¶ 1, SEC v. PlexCorps, No. 17 

Civ. 7007 (E.D.N.Y. Dec. 1, 2017), ECF No. 1 (“This is an emergency action to stop 

[defendants] from further misappropriating investor funds illegally raised through the fraudulent 

and unregistered offer and sale of securities called ‘PlexCoin’ or ‘PlexCoin Tokens’ in a 

purported ‘Initial Coin Offering.’”); Compl. ¶ 1, SEC v. Recoin, No. 17 Civ. 5725 (E.D.N.Y. 

Sept. 29, 2017), ECF No. 1 (“This is an emergency action to stop [defendants] from engaging in 

illegal unregistered securities offerings and ongoing fraudulent conduct and misstatements 

designed to deceive investors in connection with the sale of securities in so-called ‘initial coin 

offerings’ (‘ICOs’).”); Compl. ¶ 29, SEC v. Kik Interactive, No. 19 Civ. 5244 (S.D.N.Y. June 4, 

2019), ECF No. 1 (“Kik’s offer and sale of Kin from May to September 2017, including the sales 

through Simple Agreements for Future Tokens and to the general public, constituted an ICO.”); 

Compl. ¶ 2, SEC v. Telegram, No. 19 Civ. 9439 (S.D.N.Y. Oct. 11, 2019), ECF No. 1 

(“Telegram is using the proceeds of this initial offering . . . [to] finance the creation of its 

blockchain”).  The XRP Ledger was fully developed and operational in 2013, before any sales of 

XRP.  Answer, Prelim. Stmt. ¶ 13. 

Fourth, public statements by former SEC Chairman Jay Clayton (cited in Mem. at 10) 

focused on ICOs.  See Jay Clayton, Statement on Cryptocurrencies and Initial Coin Offerings 

(Dec. 11, 2017) (posing “[a] key question for all ICO market participants: ‘Is the coin or token a 

security?’” and noting that a significant concern that makes digital assets appear to be securities 

is when the asset offers “interests in a yet-to-be-built” system), available at https://www.sec.gov/
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news/public-statement/statement-clayton-2017-12-11.8 

Fifth, public statements by other members of SEC staff (cited in Mem. at 11) likewise 

distinguished between ICOs and fully functional blockchain technologies.  See Deaton Decl., 

Ex. C at 2, ECF No. 124-3 (distinguishing between ICOs promising “to create an innovative 

application of blockchain technology,” which are suspect and likely securities, and sales of 

cryptocurrencies only “once the network is up and running” after drawing initial funding from 

traditional sources, which likely are not securities).  

In addition to the foregoing, the SEC made other “guidance” statements that 

distinguished between sales of digital assets as part of an ICO and transactions involving mature 

cryptocurrencies.9  The SEC asks the Court to disregard the ambiguity and confusion created by 

                                                 
8 One of the articles the SEC cites (at 10) was coauthored by J. Christopher Giancarlo, the former 
head of the Commodities Futures Trading Commission (CFTC).  Mr. Giancarlo went on to 
publish a later article specifically arguing that “XRP is not an ‘investment contract’” and 
therefore not a “security.”  Chris Giancarlo & Conrad Bahlke, Cryptocurrencies and US 
securities laws:  beyond bitcoin and ether, Int’l Fin. L. Rev. (June 17, 2020), available at 
https://www.iflr.com/article/b1m2pm9g4n65mk/cryptocurrencies-and-us-securities-laws-
beyond-bitcoin-and-ether. 
9 See, e.g., SEC, Spotlight on Initial Coin Offerings (ICOs) (Jan. 7, 2020) (entire section of SEC 
website dedicated to ICOs), available at https://www.sec.gov/ICO; SEC Div. of Enforcement & 
SEC Office of Compliance Inspections & Examinations, SEC Statement Urging Caution Around 
Celebrity Backed ICOs (Nov. 1, 2017) (describing the DAO report as “warn[ing] that virtual 
tokens or coins sold in ICOs may be securities, and those who offer and sell securities in the 
United States must comply with the federal securities laws”), available at https://www.sec.gov/
news/public-statement/statement-potentially-unlawful-promotion-icos; Jay Clayton, Chairman’s 
Testimony on Virtual Currencies:  The Roles of the SEC and CFTC (Feb. 6, 2018) (“there are 
cryptocurrencies that, at least as currently designed, promoted and used, do not appear to be 
securities”), available at https://www.sec.gov/news/testimony/testimony-virtual-currencies-
oversight-role-us-securities-and-exchange-commission; SEC, TurnKey Jet, Inc., Response of the 
Division of Corporation Finance (Apr. 3, 2019) (recommending no action against TurnKey Jet 
because the company “will not use any funds from Token sales to develop the TKJ Platform, 
Network, or App, and each of these will be fully developed and operational at the time any 
Tokens are sold”), available at https://www.sec.gov/divisions/corpfin/cf-noaction/2019/turnkey-
jet-040219-2a1.htm; SEC, Pocketful of Quarters, Inc., Response of the Division of Corporation 
Finance (July 25, 2019) (recommending no action against Pocketful of Quarters, Inc. because the 
company “will not use any funds from Quarters sales to build the Quarters Platform, which has 
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the SEC’s guidance, particularly with respect to the distinctions between ICOs and the highly-

evolved market for other digital assets,10 including bitcoin, ether, and XRP.11  The SEC’s cherry-

picking of facts also omits repeated statements by one of its own Commissioners criticizing the 

agency’s public statements as inadequate and ambiguous with respect to non-ICO contexts.  See 

supra at 8 n.4.  Taken as a whole and in context, the SEC’s past statements and actions 

compellingly support Ripple’s lack of fair notice defense.   

D. The FinCEN and DOJ Settlement Did Not Provide Fair Notice 

The SEC also mischaracterizes (at 8-9) Ripple’s settlement with FinCEN and the DOJ in 

2015.  In that settlement, two agencies of the federal government determined that XRP was a 

“virtual currency,” and required Ripple’s sales of XRP to be made through a registered “money 

services business,” which Ripple agreed to do.  Mem. at 9, 20.  The SEC asks (at 8) this Court to 

conclude that the settlement did not preclude supplemental regulation of XRP by the SEC as a 

security, citing FinCEN guidance from 2019 (four years after the settlement).   

                                                 
been fully developed and will be fully functional and operational immediately upon its launch 
and before any of the Quarters are sold”), available at https://www.sec.gov/corpfin/pocketful-
quarters-inc-072519-2a1; SEC, IMVU, Inc., Response of the Division of Corporation Finance 
(Nov. 19, 2020) (recommending no action against IMVU, Inc. because “IMVU will not use 
proceeds from the sale of VCOIN to finance its Upgrade, which has been fully developed and 
will be fully functional and operational immediately upon its launch and before any VCOIN is 
sold”), available at https://www.sec.gov/corpfin/imvu-111920-2a1.  
10 See, e.g., Mem. at 13-14 (citing statements by Ripple’s CEO noting that market participants 
complaining about regulatory uncertainty in the context of ICOs lacked a basis for their 
complaints, but failing to note that specific context). 
11 The SEC instead (at 12-13) relies on an effort by private entities to assess the risk associated 
with different digital assets.  But the SEC ignores the fact that those risk assessments were 
irrelevant as a matter of law, see Upton, 75 F.3d at 98, and that they specifically disclaimed any 
connection to the SEC’s analytical approach.  See Dave Michaels, Cryptocurrency Exchanges 
Including Coinbase Disclose Ratings of Digital Assets, Wall St. J. (Sept. 30, 2019) (“The SEC 
hasn’t endorsed the group’s approach and could question any decisions to list tokens for 
trading.”) (cited in Mem. at 12-13), available at https://www.wsj.com/articles/cryptocurrency-
exchanges-including-coinbase-to-rate-digital-assets-11569835801. 
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A factfinder could conclude that the guidance the SEC cites supports Ripple’s fair notice 

defense.  That guidance states that “[t]he term ‘money services business’ does not include . . . a 

person registered with, and functionally regulated or examined by, the U.S. Securities and 

Exchange Commission.”12  It also states that certain persons “who issue securities and futures, or 

who purchase and sell securities, . . . are outside” FinCEN’s purview under the Bank Secrecy 

Act.13  A reader of ordinary intelligence would have thought that, because FinCEN had earlier 

required Ripple to register as a money services business in 2015, XRP must fall outside the 

SEC’s regulatory jurisdiction.14  And a factfinder could conclude that a footnote indicating that 

FinCEN’s regulation did not “affect . . . obligations . . . under other regulatory frameworks,”15 on 

which the SEC relies (at 8), made the situation vaguer rather than clearer. 

E. The SEC’s Investigation Did Not Provide Fair Notice 

Finally, the SEC argues (at 11-14) that the Court should strike Ripple’s defense based on 

the fact that in 2018 the SEC opened an investigation into XRP, and that, as a result of the mere 

                                                 
12 FinCEN, Application of FinCEN’s Regulations to Certain Business Models Involving 
Convertible Virtual Currencies at 4 (May 9, 2019), available at https://www.fincen.gov/
sites/default/files/2019-05/FinCEN%20Guidance%20CVC%20FINAL%20508.pdf. 
13 Id. at 5.  Specifically, the guidance refers to “persons not covered by [31 C.F.R. §] 
1010.100(ff)(8)(ii) who issue securities and futures”; subsection (ff)(8)(ii) is the carve-out for 
those registered with the SEC.  Thus, the guidance indicates that a person who issues securities is 
outside FinCEN’s bailiwick regardless of whether they actually have registered with the SEC. 
14 The SEC suggests repeatedly (at 8-9, 13) that Ripple consulted with several law firms to 
determine whether XRP was a security, and that this somehow shows that Ripple had fair notice 
that XRP was a security.  Again, Ripple disputes these factual contentions.  The SEC’s 
contention mischaracterizes an interrogatory response that identifies law firms that “provide[d] 
[Ripple] with legal advice with respect to compliance with legal and regulatory requirements of 
the United States and certain international jurisdictions,” Waxman Decl., Ex. D at 10, ECF No. 
129-4, not that Ripple received advice that XRP was or was not a security or even that the advice 
related to securities regulation at all.  In any event, Ripple’s repeated efforts to understand its 
legal obligations in relation to regulatory requirements generally are hardly evidence that a 
person of ordinary intelligence would have had fair notice of those obligations. 
15 FinCEN, Application of FinCEN’s Regulations to Certain Business Models Involving 
Convertible Virtual Currencies (May 9, 2019) at 24 n.75 (cited in Am. Compl. ¶¶ 66 & n.5). 
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existence of that “formal investigation, Defendants were aware for many years that the securities 

laws could apply.”  But, again, Ripple disputes the legal and factual significance of the SEC’s 

investigation.  Among other things, the SEC’s own documents sent to Ripple in connection with 

that investigation (signed by the SEC’s declarant) stated expressly that “[t]he investigation does 

not mean that we have concluded that anyone has violated the law.”  E.g., Ltr. from D. Waxman 

to M. Solomon at 3 (Feb. 18, 2020) (attached as Exhibit 1 hereto).  And, in any event, if the 

investigation alone somehow constituted notice, it would not affect a fair notice defense for the 

period from 2013 to 2018. 

In summary, the SEC’s purported factual narrative in support of its argument misstates or 

misapplies the facts at practically every turn.  It bears no resemblance to the allegations in 

Ripple’s Answer, which the Court should take as true for purposes of this motion to strike.  The 

SEC cannot possibly establish that there is no possibility that Ripple could prevail on the facts of 

its defense; at the very most, it has shown a set of fact disputes that cannot be resolved until 

summary judgment at the earliest.  This alone is a sufficient basis to deny the SEC’s motion.  

III. The SEC Is Not Prejudiced by the Inclusion of Ripple’s Fair Notice Defense 

Whether a plaintiff is prejudiced by the inclusion of an affirmative defense “will 

normally depend on when the defense is presented.”  GEOMC, 918 F.3d at 98.  A valid defense 

“should always be allowed if timely filed.”  Id.  There is no dispute that Ripple timely presented 

its fair notice defense, both in its original Answer and in its Answer to the SEC’s amended 

complaint.  Accordingly, the SEC cannot show unfair prejudice, and without prejudice, it cannot 

establish all three elements for its motion to strike.  See, e.g., Town & Country, 2020 WL 

3472597, at *5 (plaintiff seeking to strike affirmative defense must show prejudice in addition to 

complete absence of factual and legal merit). 

The SEC claims (at 30) that it will be prejudiced if Ripple pursues its fair notice defense 

 sent to Ripple in connection with

that investigation (signed by the SEC’s declarant) stated expressly that “[t]he investigation does

not mean that we have concluded that anyone has violated the law.”  
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because Ripple has “relied on [that] Defense to seek intrusive discovery from the SEC,” such as 

discovery of the SEC’s internal communications to show that the agency itself was uncertain 

about the regulatory status of fully functional cryptocurrencies.  But broad discovery is standard 

in civil cases and does not constitute “prejudice” from an affirmative defense.  In any event, the 

SEC’s description of the discovery in this case — which is being ably managed by Magistrate 

Judge Netburn — is incomplete and misleading.  As the agency is well aware, Defendants sought 

the discovery of which the SEC complains in order to develop not only their fair notice defense, 

but also to obtain discovery relevant to whether XRP is a security in the first place, and to 

support the Individual Defendants’ contentions that they did not act with the requisite state of 

mind (recklessness).16  The SEC does not even acknowledge those other bases for the discovery, 

and makes no attempt to show that the fair notice defense increases its burden. 

The recklessness point is particularly telling.  In this non-fraud case, the SEC has brought 

claims against two individuals for allegedly “aiding and abetting Ripple’s violations” of the 

securities laws.  Am. Compl. ¶ 440.  Those claims require the SEC to demonstrate that the 

defendants acted “knowingly or recklessly.”  15 U.S.C. § 77o(b).  The Individual Defendants can 

defend themselves on the element of scienter by demonstrating that there was ambiguity in the 

state of the law, including if there was sufficient ambiguity that persons of ordinary intelligence 

would not have known their conduct was unlawful.  As the Supreme Court explained in Safeco 

Ins. Co. of Am. v. Burr, 551 U.S. 47 (2007): 

Where . . . the statutory text and relevant court and agency guidance allow for 
more than one reasonable interpretation, it would defy history and current 
thinking to treat a defendant who merely adopts one such interpretation as a 
knowing or reckless violator.  Congress could not have intended such a result for 

                                                 
16 See Defs.’ Letter Mot. To Compel at 6-7, ECF No. 67 (Ripple’s letter setting forth bases for 
seeking discovery); Defs.’ Letter Reply at 3-4, ECF No. 81 (similar discussion in reply letter); 
Defs.’ Letter Resp. in Opp. at 2-4, ECF No. 142 (further discussion). 
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those who followed an interpretation that could reasonably have found support in 
the courts, whatever their subjective intent may have been. 

Id. at 70 n.20.  Thus, regardless of Ripple’s fair notice defense, the Individual Defendants are 

entitled to develop evidence of legal and regulatory uncertainty around the status of XRP.  Much 

of that evidence will be similar to the evidence Ripple will seek to support its fair notice defense.  

Indeed, the SEC admits these defenses “overlap.”  SEC Ltr. to Judge Torres at 4, ECF No. 54.   

The SEC (at 30) cites two examples of how Ripple’s fair notice defense supposedly will 

impose unfair supplemental discovery obligations on the agency.  But the SEC omits key parts of 

the discussions it cites.  First, the SEC provides as an example Defendants’ requests for 

discovery of certain internal communications at the SEC, and quotes Ripple’s counsel stating 

that this discovery “has great relevance . . . to our fair notice defense.”  The ellipses that the SEC 

inserted remove the word “both” from the quotation, and the SEC also omits the end of the 

quotation.  Ripple’s counsel clearly stated that the discovery is relevant “both” to the fair notice 

defense “and the same . . . applies to whether the individual defendants were reckless or had 

knowledge that XRP would be found to be a security.”  Waxman Decl., Ex. F at 22:17-23:2, ECF 

No. 129-6. 

Second, the SEC represents (at 30) that Magistrate Judge Netburn “reasoned that [the 

discovery] could conceivably be relevant to Ripple’s fair notice defense.”  The SEC misstates 

what Judge Netburn said.  Judge Netburn stated that the SEC’s own decision to charge the 

individuals with aiding and abetting — a claim that requires proof of scienter — was sufficient to 

open the door to this discovery:  “I also think it is relevant as to the objective review of 

defendants’ understanding in thinking about the aiding and abetting charge or aiding and abetting 

count.  I also think it is relevant to the fair notice defense that Ripple is raising.”  Waxman Decl., 

Ex. F at 52:12-17.  
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Accordingly, discovery with respect to Ripple’s fair notice defense will cause no 

meaningful additional discovery demands on the SEC, beyond what the SEC must already 

produce in connection with the Individual Defendants’ defenses to the SEC’s aiding and abetting 

claim.  Even the examples that the SEC hand-picked state expressly that the Individual 

Defendants’ defenses will justify the same discovery as Ripple’s fair notice defense.  The SEC 

cannot show prejudice, and accordingly, it cannot prevail on its motion to strike. 

CONCLUSION 

The Court should deny the SEC’s motion to strike in its entirety.  

 

Respectfully submitted, 
 
/s/ Michael K. Kellogg__________________ 
Michael K. Kellogg 

 
KELLOGG, HANSEN, TODD, FIGEL, 
& FREDERICK PLLC 
Sumner Square 
1615 M Street, NW, Suite 400 
Washington, DC 20036 
+1 (202) 326-7900 
 
DEBEVOISE & PLIMPTON LLP 
919 Third Avenue 
New York, NY 10022 
+1 (212) 909-6000  
 

 
Counsel for Defendant Ripple Labs Inc. 
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UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 
New York Regional Office 

Brookfield Place, 200 Vesey Street, Suite 400 
New York, NY 10281-1022 

 
 

DIVISION OF ENFORCEMENT Daphna A. Waxman 
 Attorney 
 (212) 336-1012 
 waxmand@sec.gov 
 

February 18, 2020 
 
VIA EMAIL  
 
Bradley Garlinghouse  
c/o Matthew Solomon, Esq.  
Cleary Gottlieb Steen & Hamilton LLP 
2122 Pennsylvania Avenue, NW 
Washington, DC 20037 
msolomon@cgsh.com 
 
 
  
 Re: Ripple Labs, NY-9875 

 
 

Dear Mr. Solomon:  
 
 The enclosed subpoena has been issued pursuant to a formal order entered by the United 
States Securities and Exchange Commission. Pursuant to Rule 8 of the United States Securities 
and Exchange Commission’s Rules Relating to Investigations, 17 C.F.R. § 203.8, I have 
enclosed a subpoena for testimony and documents issued to your client, Bradley Garlinghouse, 
in connection with the above-referenced investigation.  The enclosed subpoena requires that your 
client appear for testimony on April 2, 2020.   
 
 The enclosed subpoena also requires your client to produce documents to the SEC by 
March 6, 2020. Please deliver the materials by March 6, 2020 at 10 a.m. to: 
 

ENF-CPU 
U.S. Securities and Exchange Commission 
100 F St., N.E., Mailstop 5973 
Washington, DC 20549-5973  

 
 For smaller electronic productions under 10MB in size, the materials may be emailed to 
the following email address: ENF-CPU@sec.gov. 
 
 Please also provide a duplicate copy of any document production cover letters to me at 
waxmand@sec.gov. Additionally, please include the SEC matter number and the name of the 
requesting attorney when responding. 
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 Please carefully read the subpoena attachment, which contains, among other things, 
important instructions related to the manner of producing documents. In particular, if your client 
prefers to send us copies of original documents, the staff requests that you scan and produce 
hard copy documents, as well as electronic documents, in an electronic format consistent 
with the SEC Data Delivery Standards attached hereto. All electronic documents 
responsive to the subpoena, including all metadata, should also be produced in their native 
software format. If you have any questions concerning the production of documents in an 
electronic format, please contact me as soon as possible and in any event before producing 
documents. For security reasons, we strongly encourage the encryption of sensitive documents 
before production. 
 
 In your cover letter(s) accompanying the production of responsive documents, please 
enclose a list briefly describing each item you send. The list should identify the paragraph(s) in 
the subpoena attachment to which each item responds. Please also state in the cover letter(s) 
whether you believe your client has met the obligations of the subpoena by searching carefully 
and thoroughly for everything called for by the subpoena, and sending it all to us. 
 
 A copy of the subpoena should be included with the documents that are produced. 
Correspondence should reference case number, case name and requesting SEC staff member. 
 
 Passwords for documents, files, compressed archives, and encrypted media should be 
provided separately either via email addressed to ENF-CPU@sec.gov, or in a separate cover 
letter mailed separately from the data. Password correspondence should reference case number, 
case name and requesting SEC staff member.  
 
 Please also provide a narrative description describing what was done to identify and 
collect documents responsive to the subpoena. At a minimum, the narrative should describe: 
 

• who searched for documents; 
• who reviewed documents found to determine whether they were responsive;  
• which custodians were searched; 
• what sources were searched (e.g., computer files, CDs, DVDs, thumb drives, flash drives, 

online storage media, hard copy files, diaries, datebooks, planners, filing cabinets, storage 
facilities, home offices, work offices, voice mails, home email, webmail, work email, 
backup tapes or other media); 

• what search terms, if any, were employed to identify responsive documents; 
• what firms and/or persons, if any, assisted in analyzing the data collected; 
• what third parties, if any, were contacted to obtain responsive documents (e.g., phone 

companies for phone records, brokerage firms for brokerage records); and  
• where the original electronic and hardcopy documents are maintained and by whom. 

 
 Please note that, in any matter in which enforcement action is ultimately deemed to be 
warranted, the Division of Enforcement will not recommend any settlement to the Commission 
unless the party wishing to settle certifies, under penalty of perjury, that all documents 
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responsive to Commission subpoenas and formal and informal document requests in this matter 
have been produced. 
 
  Enclosed is a copy of the Commission’s Form 1662, entitled “Supplemental Information 
for Persons Requested to Supply Information Voluntarily or Directed to Supply Information 
Pursuant to a Commission Subpoena.” This form explains how we may use the information that 
your client provides to the Commission and has other important information for your client. 
Please provide a copy of this form to your client. 
 
 This investigation is a non-public, fact-finding inquiry. We are trying to determine 
whether there have been any violations of the federal securities laws. The investigation does not 
mean that we have concluded that anyone has violated the law. Also, the investigation does not 
mean that we have a negative opinion of any person, entity, or security. 
 
 If you have any questions or would like to discuss this matter, you may contact me at 
(212) 336-1012.   
 

Sincerely, 
 
/s Daphna A. Waxman 
Daphna A. Waxman  
Attorney 
Division of Enforcement 

 
Enclosures: Subpoena and Attachment 

SEC Form 1662 
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SUBPOENA 
 

UNITED STATES OF AMERICA 
SECURITIES AND EXCHANGE COMMISSION 

 
Ripple Labs, NY-9875 

 
To:  Bradley Garlinghouse 

c/o Matthew Solomon, Esq.  
Cleary Gottlieb Steen & Hamilton LLP 
2122 Pennsylvania Avenue, NW 
Washington, DC 20037 

 

 ☒ YOU MUST PRODUCE everything specified in the Attachment to this subpoena to officers of the Securities 
and Exchange Commission, at the place, date and time specified below: 
ENF-CPU, U.S. Securities and Exchange Commission, 100 F St., N.E., Mailstop 5973, Washington, DC 
20549-5973, no later than March 6, 2020 at 10 a.m. 
 

☒ YOU MUST TESTIFY before officers of the Securities and Exchange Commission, at the place, date and 
time specified below: 
April 2, 2020 at 9:30 a.m., 200 Vesey Street, NY, NY 10281 
 

FEDERAL LAW REQUIRES YOU TO COMPLY WITH THIS SUBPOENA. 
If you do not comply with this subpoena, the SEC may bring an action in Federal Court to enforce this subpoena. 

Failure to comply with a court order enforcing this subpoena may result in the court imposing a fine, imprisonment, or both. 
 

By:     /s Daphna A. Waxman  Date:     February 18, 2020 

Daphna A. Waxman, Attorney 
U.S. Securities and Exchange Commission 
New York Regional Office 
Brookfield Place, 200 Vesey Street, Suite 400 
New York, NY 10281-1022 

 
I am an officer of the U.S. Securities and Exchange Commission authorized to issue subpoenas in this matter. The 
Securities and Exchange Commission has issued a formal order authorizing this investigation under Section 20(a) 
of the Securities Act of 1933 and Section 21(a) of the Securities Exchange Act of 1934. 

 
NOTICE TO WITNESS: If you claim a witness fee or mileage, submit this subpoena with the claim voucher. 
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SUBPOENA ATTACHMENT FOR BRADLEY GARLINGHOUSE 
Ripple Labs, NY-9875 

 
February 18, 2020  

  
Definitions  

 
As used in this subpoena, the words and phrases listed below shall have the following meanings:  
 
1. “Document” shall include, but is not limited to, any written, printed, or typed matter 

including, but not limited to all drafts and copies bearing notations or marks not found in 
the original, letters and correspondence, interoffice communications, slips, tickets, 
records, worksheets, financial records, accounting documents, bookkeeping documents, 
memoranda, reports, manuals, telephone logs, facsimiles, messages of any type, 
telephone messages, text messages, voice mails, tape recordings, notices, instructions, 
minutes, summaries, notes of meetings, file folder markings, and any other organizational 
indicia, purchase orders, information recorded by photographic process, including 
microfilm and microfiche, computer printouts, spreadsheets, and other electronically 
stored information, including but not limited to writings, drawings, graphs, charts, 
photographs, sound recordings, images, and other data or data compilations that are 
stored in any medium from which information can be retrieved, obtained, manipulated, or 
translated.  

 
2. “Concerning” means directly or indirectly, in whole or in part, describing, constituting, 

evidencing, recording, evaluating, substantiating, concerning, referring to, alluding to, in 
connection with, commenting on, relating to, regarding, discussing, showing, describing, 
analyzing or reflecting. 
 

3. The term “you” and “your” means the Person to whom or entity to which this subpoena 
was issued. 

 
4. To the extent necessary to bring within the scope of this this subpoena any information or 

Documents that might otherwise be construed to be outside its scope:  
 

a. the word “or” means “and/or”;  
b. the word “and” means “and/or”;  
c. the functional words “each,” “every” “any” and “all” shall each be deemed to 

include each of the other functional words; 
d. the masculine gender includes the female gender and the female gender includes 

the masculine gender; and 
e. the singular includes the plural and the plural includes the singular. 

 
 

Instructions 
 
1. Unless otherwise specified, this subpoena calls for production of the original Documents 
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and all copies and drafts of same. Documents responsive to this subpoena may be in 
electronic or paper form. Electronic Documents such as email should be produced in 
accordance with the attached Document entitled SEC Data Delivery Standards. All 
responsive electronic Documents, including all metadata, should also be produced in their 
native software format. 
 

2. For Documents in paper format, you may send the originals, or, if you prefer, you may 
send copies of the originals. The Commission cannot reimburse you for the copying 
costs. If you are sending copies, the staff requests that you scan (rather than photocopy) 
hard copy Documents and produce them in an electronic format consistent with the SEC 
Data Delivery Standards. Alternatively, you may send us photocopies of the Documents 
in paper format. If you choose to send copies, you must secure and retain the originals 
and store them in a safe place. The staff may later request or require that you produce the 
originals. 
 

3. Whether you scan or photocopy Documents, the copies must be identical to the originals, 
including even faint marks or print. Also, please note that if copies of a Document differ 
in any way, they are considered separate Documents and you must send each one. For 
example, if you have two copies of the same letter, but only one of them has handwritten 
notes on it, you must send both the clean copy and the one with notes. 
  

4. In producing a photocopy of an original Document that contains post-it(s), notation 
flag(s), or other removable markings or attachments which may conceal all or a portion 
of the markings contained in the original Document, photocopies of the original 
Document both with and without the relevant post-it(s), notation flag(s), or removable 
markings or attachments should be produced. 
 

5. Documents should be produced as they are kept in the ordinary course of business or be 
organized and labeled to correspond with the categories in this request. In that regard, 
Documents should be produced in a unitized manner, i.e., delineated with staples or paper 
clips to identify the Document boundaries. 
 

6. Documents should be labeled with sequential numbering (bates-stamped). 
 

7. You must produce all Documents created during, or Concerning, the period from January 
1, 2012 to the Present, unless otherwise specified. 
 

8. The scope of any given request should not be limited or narrowed based on the fact that it 
calls for Documents that are responsive to another request.   
 

9. This subpoena covers all Documents in or subject to your possession, custody or control, 
including all Documents that are not in your immediate possession but that you have the 
effective ability to obtain, that are responsive, in whole or in part, to any of the individual 
requests set forth below. If, for any reason – including a claim of attorney-client privilege 
– you do not produce something called for by the request, you should submit a list of 
what you are not producing. The list should describe each item separately, noting: 
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 a. its author(s);  

 b. its date;  
 c. its subject matter;  
 d. the name of the Person who has the item now, or the last Person known to have it; 
 e. the names of everyone who ever had the item or a copy of it, and the names of 

everyone who was told the item’s contents;  
 f. the basis upon which you are not producing the responsive Document; 
 g. the specific request in the subpoena to which the Document relates; 
 h. the attorney(s) and the client(s) involved; and 

i. in the case of the work product doctrine, the litigation for which the Document 
was prepared in anticipation.  

 
10. If Documents responsive to this subpoena no longer exist because they have been lost, 

discarded, or otherwise destroyed, you should identify such Documents and give the date 
on which they were lost, discarded or destroyed. 
 

Documents to be Produced 
 

1. Documents sufficient to identify all purchases or sales of XRP by you, including, but not 
limited to, any over-the-counter transactions or through any digital asset platform or 
exchange. 
 

2. All account opening documents or user information for all accounts identified in 
connection with item 1 above. 

 
3. Documents sufficient to identify any XRP provided to you in connection with your 

employment at Ripple Labs Inc. or any of its predecessors during the period from January 
1, 2012 to the present.  
 

4. Documents sufficient to identify all digital currency wallet addresses over which you 
exercise or have exercised control, or maintain or have maintained the private keys, 
including, but not limited to, any wallet address maintained on your behalf by any third 
party, digital asset platform or exchange.   
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SEC 1662 (08-16) 
 

 
SECURITIES AND EXCHANGE COMMISSION 

Washington, D.C. 20549 
 

Supplemental Information for Persons Requested to Supply 
Information Voluntarily or Directed to Supply Information 

Pursuant to a Commission Subpoena 
 
A.  False Statements and Documents 

Section 1001 of Title 18 of the United States Code provides that fines and terms of imprisonment may be imposed upon: 

[W]hoever, in any matter within the jurisdiction of the executive, legislative, or judicial branch of the Government 
of the United States, knowingly and willfully-- 

(1)  falsifies, conceals, or covers up by any trick, scheme, or device a material fact; 
(2)  makes any materially false, fictitious, or fraudulent statement or representation; or 
(3)  makes or uses any false writing or document knowing the same to contain any materially false, 
fictitious, or fraudulent statement or entry. 
 

Section 1519 of Title 18 of the United States Code provides that fines and terms of imprisonment may be imposed upon: 

Whoever knowingly alters, destroys, mutilates, conceals, covers up, falsifies, or makes a false entry in any 
record, document, or tangible object with the intent to impede, obstruct, or influence the investigation or proper 
administration of any matter within the jurisdiction of any department or agency of the United States . . ., or in 
relation to or contemplation of any such matter. 

B.  Testimony 

If your testimony is taken, you should be aware of the following: 

1. Record.  Your testimony will be transcribed by a reporter. If you desire to go off the record, please indicate this to the 
Commission employee taking your testimony, who will determine whether to grant your request. The reporter will not 
go off the record at your, or your counsel’s, direction.  

2. Counsel.  You have the right to be accompanied, represented and advised by counsel of your choice. Your counsel 
may advise you before, during and after your testimony; question you briefly at the conclusion of your testimony to 
clarify any of the answers you give during testimony; and make summary notes during your testimony solely for your 
use. If you are accompanied by counsel, you may consult privately.  

If you are not accompanied by counsel, please advise the Commission employee taking your testimony if, during the 
testimony, you desire to be accompanied, represented and advised by counsel. Your testimony will be adjourned once to 
afford you the opportunity to arrange to be so accompanied, represented or advised.  

You may be represented by counsel who also represents other persons involved in the Commission’s investigation. This 
multiple representation, however, presents a potential conflict of interest if one client’s interests are or may be adverse to 
another’s. If you are represented by counsel who also represents other persons involved in the investigation, the 
Commission will assume that you and counsel have discussed and resolved all issues concerning possible conflicts of 
interest. The choice of counsel, and the responsibility for that choice, is yours.  

3. Transcript Availability.  Rule 6 of the Commission’s Rules Relating to Investigations, 17 CFR 203.6, states:  

A person who has submitted documentary evidence or testimony in a formal investigative proceeding shall 
be entitled, upon written request, to procure a copy of his documentary evidence or a transcript of his 
testimony on payment of the appropriate fees: Provided, however, That in a nonpublic formal investigative 
proceeding the Commission may for good cause deny such request. In any event, any witness, upon 
proper identification, shall have the right to inspect the official transcript of the witness’ own testimony. 

If you wish to purchase a copy of the transcript of your testimony, the reporter will provide you with a copy of the 
appropriate form. Persons requested to supply information voluntarily will be allowed the rights provided by this rule. 

4. Perjury.  Section 1621 of Title 18 of the United States Code provides that fines and terms of imprisonment may be 
imposed upon: 

Whoever-- 

(1) having taken an oath before a competent tribunal, officer, or person, in any case in which a law of the 
United States authorizes an oath to be administered, that he will testify, declare, depose, or certify truly, or 
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that any written testimony, declaration, deposition, or certificate by him subscribed, is true, willfully and 
contrary to such oath states or subscribes any material matter which he does not believe to be true; or 

(2) in any declaration, certificate, verification, or statement under penalty of perjury as permitted under 
section 1746 of title 28, United States Code, willfully subscribes as true any material matter which he does 
not believe to be true. 

5. Fifth Amendment and Voluntary Testimony. Information you give may be used against you in any federal, state, 
local or foreign administrative, civil or criminal proceeding brought by the Commission or any other agency. 

You may refuse, in accordance with the rights guaranteed to you by the Fifth Amendment to the Constitution of the 
United States, to give any information that may tend to incriminate you. 

If your testimony is not pursuant to subpoena, your appearance to testify is voluntary, you need not answer any question, 
and you may leave whenever you wish. Your cooperation is, however, appreciated. 

6. Formal Order Availability. If the Commission has issued a formal order of investigation, it will be shown to you during 
your testimony, at your request. If you desire a copy of the formal order, please make your request in writing.  

C.  Submissions and Settlements 

Rule 5(c) of the Commission’s Rules on Informal and Other Procedures, 17 CFR 202.5(c), states: 

Persons who become involved in . . . investigations may, on their own initiative, submit a written 
statement to the Commission setting forth their interests and position in regard to the subject matter of 
the investigation. Upon request, the staff, in its discretion, may advise such persons of the general 
nature of the investigation, including the indicated violations as they pertain to them, and the amount of 
time that may be available for preparing and submitting a statement prior to the presentation of a staff 
recommendation to the Commission for the commencement of an administrative or injunction 
proceeding. Submissions by interested persons should be forwarded to the appropriate Division 
Director or Regional Director with a copy to the staff members conducting the investigation and should 
be clearly referenced to the specific investigation to which they relate. In the event a recommendation 
for the commencement of an enforcement proceeding is presented by the staff, any submissions by 
interested persons will be forwarded to the Commission in conjunction with the staff memorandum. 

The staff of the Commission routinely seeks to introduce submissions made pursuant to Rule 5(c) as evidence in 
Commission enforcement proceedings, when the staff deems appropriate. 

Rule 5(f) of the Commission’s Rules on Informal and Other Procedures, 17 CFR 202.5(f), states:  

In the course of the Commission’s investigations, civil lawsuits, and administrative proceedings, the 
staff, with appropriate authorization, may discuss with persons involved the disposition of such matters 
by consent, by settlement, or in some other manner. It is the policy of the Commission, however, that 
the disposition of any such matter may not, expressly or impliedly, extend to any criminal charges that 
have been, or may be, brought against any such person or any recommendation with respect thereto. 
Accordingly, any person involved in an enforcement matter before the Commission who consents, or 
agrees to consent, to any judgment or order does so solely for the purpose of resolving the claims 
against him in that investigative, civil, or administrative matter and not for the purpose of resolving any 
criminal charges that have been, or might be, brought against him. This policy reflects the fact that 
neither the Commission nor its staff has the authority or responsibility for instituting, conducting, 
settling, or otherwise disposing of criminal proceedings. That authority and responsibility are vested in 
the Attorney General and representatives of the Department of Justice. 

D.  Freedom of Information Act 

The Freedom of Information Act, 5 U.S.C. 552 (the “FOIA”), generally provides for disclosure of information to the public. 
Rule 83 of the Commission’s Rules on Information and Requests, 17 CFR 200.83, provides a procedure by which a 
person can make a written request that information submitted to the Commission not be disclosed under the FOIA. That 
rule states that no determination as to the validity of such a request will be made until a request for disclosure of the 
information under the FOIA is received. Accordingly, no response to a request that information not be disclosed under 
the FOIA is necessary or will be given until a request for disclosure under the FOIA is received. If you desire an 
acknowledgment of receipt of your written request that information not be disclosed under the FOIA, please provide a 
duplicate request, together with a stamped, self-addressed envelope.  

E.  Authority for Solicitation of Information 

Persons Directed to Supply Information Pursuant to Subpoena. The authority for requiring production of information is 
set forth in the subpoena. Disclosure of the information to the Commission is mandatory, subject to the valid assertion of 
any legal right or privilege you might have. 

Persons Requested to Supply Information Voluntarily. One or more of the following provisions authorizes the 
Commission to solicit the information requested: Sections 19 and/or 20 of the Securities Act of 1933; Section 21 of the 
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Securities Exchange Act of 1934; Section 321 of the Trust Indenture Act of 1939; Section 42 of the Investment Company 
Act of 1940; Section 209 of the Investment Advisers Act of 1940; and 17 CFR 202.5. Disclosure of the requested 
information to the Commission is voluntary on your part. 

F.  Effect of Not Supplying Information 

Persons Directed to Supply Information Pursuant to Subpoena. If you fail to comply with the subpoena, the Commission 
may seek a court order requiring you to do so. If such an order is obtained and you thereafter fail to supply the 
information, you may be subject to civil and/or criminal sanctions for contempt of court. In addition, Section 21(c) of the 
Securities Exchange Act of 1934, Section 42(c) of the Investment Company Act of 1940, and Section 209(c) of the 
Investment Advisers Act of 1940 provide that fines and terms of imprisonment may be imposed upon any person who 
shall, without just cause, fail or refuse to attend and testify or to answer any lawful inquiry, or to produce books, papers, 
correspondence, memoranda, and other records in compliance with the subpoena. 

Persons Requested to Supply Information Voluntarily. There are no direct sanctions and thus no direct effects for failing 
to provide all or any part of the requested information. 

G.  Principal Uses of Information 

The Commission’s principal purpose in soliciting the information is to gather facts in order to determine whether any 
person has violated, is violating, or is about to violate any provision of the federal securities laws or rules for which the 
Commission has enforcement authority, such as rules of securities exchanges and the rules of the Municipal Securities 
Rulemaking Board. Facts developed may, however, constitute violations of other laws or rules. Information provided may 
be used in Commission and other agency enforcement proceedings. Unless the Commission or its staff explicitly agrees 
to the contrary in writing, you should not assume that the Commission or its staff acquiesces in, accedes to, or concurs 
or agrees with, any position, condition, request, reservation of right, understanding, or any other statement that purports, 
or may be deemed, to be or to reflect a limitation upon the Commission’s receipt, use, disposition, transfer, or retention, 
in accordance with applicable law, of information provided. 

H.  Routine Uses of Information 

The Commission often makes its files available to other governmental agencies, particularly United States Attorneys and 
state prosecutors. There is a likelihood that information supplied by you will be made available to such agencies where 
appropriate. Whether or not the Commission makes its files available to other governmental agencies is, in general, a 
confidential matter between the Commission and such other governmental agencies. 

Set forth below is a list of the routine uses which may be made of the information furnished. 

1.  To appropriate agencies, entities, and persons when (a) it is suspected or confirmed that the security or confidentiality 
of information in the system of records has been compromised; (b) the SEC has determined that, as a result of the 
suspected or confirmed compromise, there is a risk of harm to economic or property interests, identity theft or fraud, or 
harm to the security or integrity of this system or other systems or programs (whether maintained by the SEC or another 
agency or entity) that rely upon the compromised information; and (c) the disclosure made to such agencies, entities, 
and persons is reasonably necessary to assist in connection with the SEC’s efforts to respond to the suspected or 
confirmed compromise and prevent, minimize, or remedy such harm. 

2.  To other federal, state, local, or foreign law enforcement agencies; securities self-regulatory organizations; and 
foreign financial regulatory authorities to assist in or coordinate regulatory or law enforcement activities with the SEC. 

3.  To national securities exchanges and national securities associations that are registered with the SEC, the Municipal 
Securities Rulemaking Board; the Securities Investor Protection Corporation; the Public Company Accounting Oversight 
Board; the federal banking authorities, including, but not limited to, the Board of Governors of the Federal Reserve 
System, the Comptroller of the Currency, and the Federal Deposit Insurance Corporation; state securities regulatory 
agencies or organizations; or regulatory authorities of a foreign government in connection with their regulatory or 
enforcement responsibilities. 

4.  By SEC personnel for purposes of investigating possible violations of, or to conduct investigations authorized by, the 
federal securities laws. 

5.  In any proceeding where the federal securities laws are in issue or in which the Commission, or past or present 
members of its staff, is a party or otherwise involved in an official capacity. 

6.  In connection with proceedings by the Commission pursuant to Rule 102(e) of its Rules of Practice, 17 CFR 
201.102(e). 

7.  To a bar association, state accountancy board, or other federal, state, local, or foreign licensing or oversight authority; 
or professional association or self-regulatory authority to the extent that it performs similar functions (including the Public 
Company Accounting Oversight Board) for investigations or possible disciplinary action. 

8.  To a federal, state, local, tribal, foreign, or international agency, if necessary to obtain information relevant to the 
SEC’s decision concerning the hiring or retention of an employee; the issuance of a security clearance; the letting of a 
contract; or the issuance of a license, grant, or other benefit. 
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9.  To a federal, state, local, tribal, foreign, or international agency in response to its request for information concerning 
the hiring or retention of an employee; the issuance of a security clearance; the reporting of an investigation of an 
employee; the letting of a contract; or the issuance of a license, grant, or other benefit by the requesting agency, to the 
extent that the information is relevant and necessary to the requesting agency's decision on the matter. 

10.  To produce summary descriptive statistics and analytical studies, as a data source for management information, in 
support of the function for which the records are collected and maintained or for related personnel management 
functions or manpower studies; may also be used to respond to general requests for statistical information (without 
personal identification of individuals) under the Freedom of Information Act. 

11.  To any trustee, receiver, master, special counsel, or other individual or entity that is appointed by a court of 
competent jurisdiction, or as a result of an agreement between the parties in connection with litigation or administrative 
proceedings involving allegations of violations of the federal securities laws (as defined in section 3(a)(47) of the 
Securities Exchange Act of 1934, 15 U.S.C. 78c(a)(47)) or pursuant to the Commission’s Rules of Practice, 17 CFR 
201.100 – 900 or the Commission’s Rules of Fair Fund and Disgorgement Plans, 17 CFR 201.1100-1106, or otherwise, 
where such trustee, receiver, master, special counsel, or other individual or entity is specifically designated to perform 
particular functions with respect to, or as a result of, the pending action or proceeding or in connection with the 
administration and enforcement by the Commission of the federal securities laws or the Commission’s Rules of Practice 
or the Rules of Fair Fund and Disgorgement Plans. 

12.  To any persons during the course of any inquiry, examination, or investigation conducted by the SEC’s staff, or in 
connection with civil litigation, if the staff has reason to believe that the person to whom the record is disclosed may have 
further information about the matters related therein, and those matters appeared to be relevant at the time to the subject 
matter of the inquiry. 

13.  To interns, grantees, experts, contractors, and others who have been engaged by the Commission to assist in the 
performance of a service related to this system of records and who need access to the records for the purpose of 
assisting the Commission in the efficient administration of its programs, including by performing clerical, stenographic, or 
data analysis functions, or by reproduction of records by electronic or other means. Recipients of these records shall be 
required to comply with the requirements of the Privacy Act of 1974, as amended, 5 U.S.C. 552a. 

14.  In reports published by the Commission pursuant to authority granted in the federal securities laws (as such term is 
defined in section 3(a)(47) of the Securities Exchange Act of 1934, 15 U.S.C. 78c(a)(47)), which authority shall include, 
but not be limited to, section 21(a) of the Securities Exchange Act of 1934, 15 U.S.C. 78u(a)). 

15.  To members of advisory committees that are created by the Commission or by Congress to render advice and 
recommendations to the Commission or to Congress, to be used solely in connection with their official designated 
functions. 

16.  To any person who is or has agreed to be subject to the Commission’s Rules of Conduct, 17 CFR 200.735-1 to 
200.735-18, and who assists in the investigation by the Commission of possible violations of the federal securities laws 
(as such term is defined in section 3(a)(47) of the Securities Exchange Act of 1934, 15 U.S.C. 78c(a)(47)), in the 
preparation or conduct of enforcement actions brought by the Commission for such violations, or otherwise in connection 
with the Commission’s enforcement or regulatory functions under the federal securities laws. 

17.  To a Congressional office from the record of an individual in response to an inquiry from the Congressional office 
made at the request of that individual. 

18.  To members of Congress, the press, and the public in response to inquiries relating to particular Registrants and 
their activities, and other matters under the Commission’s jurisdiction. 

19.  To prepare and publish information relating to violations of the federal securities laws as provided in 15 U.S.C. 
78c(a)(47)), as amended. 

20.  To respond to subpoenas in any litigation or other proceeding. 

21.  To a trustee in bankruptcy. 

22.  To any governmental agency, governmental or private collection agent, consumer reporting agency or commercial 
reporting agency, governmental or private employer of a debtor, or any other person, for collection, including collection 
by administrative offset, federal salary offset, tax refund offset, or administrative wage garnishment, of amounts owed as 
a result of Commission civil or administrative proceedings. 

* * * * * 

Small Business Owners: The SEC always welcomes comments on how it can better assist small businesses. If you 
would like more information, or have questions or comments about federal securities regulations as they affect small 
businesses, please contact the Office of Small Business Policy, in the SEC’s Division of Corporation Finance, at 202-
551-3460. If you would prefer to comment to someone outside of the SEC, you can contact the Small Business 
Regulatory Enforcement Ombudsman at http://www.sba.gov/ombudsman or toll free at 888-REG-FAIR. The 
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Ombudsman’s office receives comments from small businesses and annually evaluates federal agency enforcement 
activities for their responsiveness to the special needs of small business. 
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