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 The Secur it ies and Exchange Commission  (SEC) contends tha t  LBRY, 

Inc. offered and sold unregist ered secur it ies in  viola t ion  of Sect ion  5 of the 

Secur it ies Act  of 1933. LBRY responds tha t  it  does not  need to comply with  

the Secur it ies Act  because it s a lleged secur ity, a  blockcha in  token  ca lled LBC, 

is not  a  secur ity a t  a ll. Instead, it  a rgues tha t  LBC funct ions as a  digita l 

cur rency tha t  is an  essen t ia l component  of the LBRY Blockcha in . LBRY a lso 

asser t s t ha t  the SEC’s a t tempt  to t rea t  LBC as a  secur ity viola tes it s r igh t  to 

due process because the agency did not  give LBRY fa ir  not ice tha t  it s 

offer ings of LBC are subject  t o the secur it ies laws. The par t ies have filed 

cross-mot ions for  summary judgment  addressing both  issues. 

I . BACKGR OUND 

The nascent  t echnology known as blockcha in  opera tes in  the 

background of t h is dispute. F rom it s ea r liest  days, proponent s of blockcha in  

technology have envisioned it  as fundamenta lly a lter ing many aspects of 
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modern  life. See Sa tosh i Nakamoto, Bitcoin : A Peer -to-Peer  Elect ron ic Cash  

System (2008), h t tps://bitcoin .org/bitcoin .pdf (ou t lin ing the idea  for  a  peer -to-

peer  elect ron ic payment  system). As LBRY expla ins, a  blockcha in  is 

essen t ia lly a  “decen t ra lized ledger  main ta ined by a  network of independent ly 

owned computers.” See Kauffman Decl., Doc. No. 61-3 a t  2 ¶  5. Ver ified da t a  

is held in  decen t ra lized “block[s]” linked together  via  cryptographic consensus 

protocols. See id. a t  2 ¶  9. New da ta  is connected to previous blocks, forming a  

cha in . See id. a t  2 ¶  6. Digit a l tokens a re used to compensa te “miners” who 

va lida te t ransact ions and a llow for  peer -to-peer  “t ransfer s of va lue,” which  

a re then  logged in  the decent ra lized ledger . See id. a t  2 ¶ ¶  6, 9; see a lso 

Mor ici v. Hashfast  Techs. LLC, No. 5:14-cv-00087-EJ D, 2015 WL 906005, a t  

*2 (N.D. Cal. Feb. 27, 2015) (fur ther  discussing the technica l deta ils of 

“mining”).  

A. Th e  De ve lop m e n t  of t h e  LBR Y Ne t w or k  
 
 LBRY began  as an  effor t  to harness blockcha in  technology to a llow 

users to share videos, images, and other  digita l conten t  without  a  cen t ra lized 

host  such  as YouTube. See Def.’s Mem., Doc. No. 61-1 a t  3. LBRY asser t s tha t  

it s LBRY Network is “the fir st  decent ra lized, open-source, fu lly encrypted 

conten t  dist r ibu t ion  service bu ilt  using the same blockcha in  technology tha t  

under lies Bitcoin .” See In t roducing LBRY: The Bitcoin  of Conten t , Doc. No. 

61-9 a t  1. The LBRY Network is compr ised of th ree components: “(1) the 
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LBRY Blockcha in , (2) the LBRY Data  Network, and (3) the applica t ions 

layer [.]” Kauffman Decl., Doc. No. 61-3 a t  3 ¶  11. LBRY developed the “LBRY 

Desktop Applica t ion” to run  on  the LBRY Network.1  Id. a t  9 ¶  26. LBRY has 

a lso developed other  applica t ions to run  on  the network, as have other  th ird-

par ty developers. Id. a t  4 ¶  11. LBRY Credit s, or  LBC, is the na t ive digita l 

token  of the LBRY Blockcha in . Id. a t  4 ¶  12. It  is u sed to compensa te miners, 

bu t  it  can  a lso be spent  on  the LBRY Blockcha in  to publish  conten t , cr ea te 

“channel[s]” tha t  associa te conten t  with  a  single user , t ip conten t  crea tors, 

purchase paywall conten t , or  “boost []” channels or  conten t  in  search  r esu lt s. 

See id. a t  5-6 ¶  17. Users genera lly must  pay a  fee in  LBC in  order  to 

“in teract  with  the LBRY Network for  anyth ing beyond viewing free conten t .” 

Id. a t  4 ¶  12. 

 The LBRY Network was designed to eventua lly have a  circu la t ion  of 

approximately 1 billion  LBC. See id. a t  4 ¶  13. Most  of the LBC will be 

released in  the fu tu re to compensa te miners, bu t  when  the LBRY Blockcha in  

launched in  J une 2016, LBRY reserved a  “pre-mine” of 400 million  LBC for  

it self. See id. a t  5-6 ¶ ¶  14-15; see a lso Kauffman Dep., Doc. No. 62-20 a t  5. It  

then  sor t ed it s LBC in to th ree buckets: (1) 200 million  in to a  “Community 

 
1  LBRY has renamed th is applica t ion  “Odysee.” Kauffman Decl., Doc. No. 61-
3 a t  10 ¶  35. 
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Fund,” to be used for  “spreading usage and adopt ion” of the Network by 

“rewarding ear ly adopters,” “recru it ing producers,” and “rewarding 

cont r ibu tors to the community”; (2) 100 million  in to an  “Inst itu t iona l Fund,” 

to a llow for  “the format ion  of inst itu t iona l par tnersh ips, as well as for  gran ts 

and dona t ions to nonprofit s and other  [NGOs] with  simila r  va lues a s LBRY”; 

and (3) 100 million  in to the apt ly named “Opera t iona l Fund,” to be used for  

“opera t iona l purposes.” See Kauffman Decl., Doc. No. 61-3 a t  5 ¶  14. 

 LBRY’s co-founders la rgely self-funded their  in it ia l development  

effor t s, bu t  they did ra ise “a  small amount  of funds from a  number  of angel 

investors.” See Def.’s Mem., Doc. No. 61-1 a t  5. In  September  2016, the 

company a lso obta ined $500,000 in  debt  financing through P illa r  VC, a  

venture capita l firm . See Kauffman Decl., Doc. No. 61-3 a t  9 ¶  29. Since then , 

LBRY has la rgely relied on  sa les and t ransfers of LBC to fund it s opera t ions. 

See 9/28/2016 LBRY Ar t icle, Doc. No. 57-8. 

To da te, the company has spent  approximately ha lf of it s pre-mined 

LBC through var ious t ransact ions. See Kauffman Decl., Doc. No. 61-3 a t  4 

¶  14. LBRY assigned 2 million  of it s pre-mined LBC to P illa r  to extend the 

company’s debt  financing. See Token  Issuance Agreement , Doc. No. 64-30. It  

sold 1.7 million  LBC to th ree other  en t it ies: F lipside Crypto, a  company tha t  

iden t ifies, acqu ires, and stores cryptographic asset s for  investment  clubs, and 

a  pa ir  of on line t rading pla t forms, ShapeShift  and CoinEx. See F iner  Let t er , 
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Doc. No. 64-18 a t  4; Kauffman Dep., Doc. No. 56-7 a t  28; LBRY Quar ter ly 

Credit  Repor t , Doc. No. 64-12 a t  8. It  sold more than  9.8 million  LBC to the 

public dir ect ly th rough LBRY applica t ions and another  44.1 million  LBC 

through var ious digita l asset  t rading pla t forms. See Moon Pay Agreement , 

Doc. No. 65-12; P l’s Sta tement  of Facts, Doc. No. 55-2 a t  20 ¶ ¶  84-87. And it  

used more than  142 million  LBC to incent ivize users, software developers, 

and software t esters, as well as compensa te employees and cont ractor s. See 

LBRY Amended Response, Doc. No. 64-17.   

B . Th e  E n for ce m e n t  Act ion  
 

The SEC brought  th is enforcement  act ion  in  March  2021. See Compl., 

Doc. No. 1 a t  1. The agency’s sole cla im is tha t  LBRY’s unregistered offer ings 

of LBC viola te sect ions 5(a ) and (c) of the Secur it ies Act , 15 U.S.C. § 77e(a ), 

(c). Compl., Doc. No. 1 a t  15. The SEC seeks in junct ive relief, disgorgement  of 

monies obta ined through LBRY’s offer ings, and civil pena lt ies. Id. a t  15-16.  

I I . STANDAR D OF  R E VIE W 
 

Summary judgment  is war ran ted “only if the record, const rued in  the 

ligh t  most  amiable to the nonmovant , presen ts no genuine issue as to any 

mater ia l fact  and reflect s the movant ’s en t it lement  to judgment  as a  mat t er  

of law.” Perea  v. Editor ia l Cu ltura l, Inc., 13 F .4th  43, 50 (1st  Cir . 2021) 

(quot ing Irobe v. USDA, 890 F .3d 371, 377 (1st  Cir . 2018)) (cleaned up). I 

need not  consider  factua l disputes immater ia l to the lega l issues under  
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review in  ru ling on  a  mot ion  for  summary judgment . See Anderson  v. Liber ty 

Lobby, Inc., 477 U.S. 242, 247–48 (1986) (“[T]he mere existence of some 

a lleged factua l dispute between  the par t ies will not  defea t  an  otherwise 

proper ly suppor ted mot ion  for  summary judgmen t [.]”). When par t ies cross-

move for  summary judgment , I “view each  mot ion  separa tely, drawing a ll 

in ferences in  favor  of the nonmoving par ty.” See Giguere v. Por t  Res. Inc., 

927 F .3d 43, 47 (1st  Cir . 2019) (quot ing Fadili v. Deut sche Bank Nat ’l Tr . Co., 

772 F .3d 951, 953 (1st  Cir . 2014)); see a lso Mandel v. Boston  Phoenix, Inc., 

456 F .3d 198, 205 (1st  Cir . 2006) (“The presence of cross-mot ions for  

summary judgment  neither  dilu tes nor  distor t s t h is st anda rd of review.”). 

Thus, I must  “determine whether  either  of the par t ies deserves judgment  as a  

mat ter  of law on  fact s tha t  a re not  dispu ted.” See Adr ia  In t ’l Grp., Inc. v. 

Fer ré Dev., Inc., 241 F .3d 103, 107 (1st  Cir . 2001). 

I I I . ANALYSIS  
 

To establish  a  pr ima facie viola t ion  of Sect ion  5 of the Secur it ies Act , 

the SEC must  prove tha t  LBRY offered or  sold secur it ies in  in tersta t e 

commerce without  filing a  regist ra t ion  sta temen t . See SEC v. GenAudio Inc., 

32 F .4th  902, 939 (10th  Cir . 2022); see a lso SEC v. Kah lon , 873 F .3d 500, 504 

(5th  Cir . 2017). LBRY does not  cha llenge the SEC’s con ten t ion  tha t  it  offered 

and sold LBC in  in t ersta te commerce without  register ing it s offer ings with  

the SEC. Nor  does it  a rgue tha t  it s past  offer ings fa ll with in  an  exempt ion  to 
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the regist ra t ion  requirement . Thus, the on ly issues impeding a  finding tha t  

LBRY viola ted Sect ion  5 a re LBRY’s cla im tha t  it  did not  offer  LBC as a  

secur ity and it s a rgument  tha t  it  was not  given  fa ir  not ice tha t  it  needed to 

register  it s offer ings. I address each  issue in  tu rn . 

A. Did  LBR Y Offe r  LBC a s  a  Se cu r i t y? 
 

When Congress adopted the Secur it ies Act , “it  enacted a  defin it ion  of 

‘secur ity’ sufficien t ly broad to encompass vir tua lly any inst rument  tha t  might  

be sold as an  investment .” Reves v. Ernst  & Young, 494 U.S. 56, 61 (1990). 

One such  inst rumen t  is an  “investment  cont ract ,” which  the Supreme Cour t  

defined in  SEC v. W.J . Howey Co. as “a  cont ract , t ransact ion  or  scheme 

whereby a  person  invest s h is money in  a  common en terpr ise and is led to 

expect  profit s solely from the effor t s of t he promoter  or  a  th ird par ty.” 328 

U.S. 293, 298-99 (1946); see a lso SEC v. SG Ltd., 265 F .3d 42, 46 (1st  Cir . 

2001). Consist en t  with  the broad reach  of the Secur it ies Act , “[t ]h is defin it ion  

‘embodies a  flexible ra ther  than  a  sta t ic pr inciple, one tha t  is capable of 

adapta t ion  to meet  t he count less and va r iable schemes devised by those who 

seek the use of the money of others on  the promise of profit s.’” SEC v. 

Edwards, 540 U.S. 389, 393 (2004) (quot ing Howey, 328 U.S. a t  299). The 

focus of the inqu iry is on  the object ive economic r ea lit ies of the t ransact ion  

ra ther  than  the form tha t  t he t ransact ion  takes. Unit ed Hous. Found. v. 

Forman, 421 U.S. 837, 848 (1975); see a lso Warfield v. Alan iz, 569 F .3d 1015, 
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1021 (9th  Cir . 2009) (“Under  Howey, cour t s conduct  an  object ive inquiry in to 

the character  of the inst rument  or  t r ansact ion  offered based on  what  the 

purchaser s were ‘led to expect .’”). 

The F ir st  Circu it  has broken  the Howey test  in to th ree par t s: “(1) the 

investment  of money (2) in  a  common en terpr ise (3) with  an  expecta t ion  of 

profit s to be der ived solely from the effor t s of the promoter  or  a  th ird par ty.” 

SG Ltd., 265 F .3d a t  46. Here, on ly the th ird component  of t he Howey test  is 

in  dispute. Thus, the issue to be decided is whether  the economic rea lit ies 

sur rounding LBRY’s offer ings of LBC led investors to have “a  reasonable 

expecta t ion  of profit s to be der ived from the en t repreneur ia l or  manager ia l 

effor t s of others.”2 See Forman, 421 U.S. a t  852. I ana lyze the evidence tha t  

bears on  th is issue by fir st  examining LBRY’s represen ta t ions to prospect ive 

purchaser s and the company’s business model. I then  turn  to LBRY’s 

 
2  In  Howey, the Cour t  sta ted tha t  the expected profit s from an  investment  
must  be due “solely” to the effor t s of a  promoter  or  a  th ird pa r ty. 328 U.S. a t  
299 (emphasis added). “The cour t s of appea ls have been  unanimous in  
declin ing to give lit era l meaning to the word ‘solely’ in” applying Howey. SG 
Ltd., 265 F .3d a t  55. I join  their  number . The requirement  is instead sa t isfied 
when “the effor t s made by those other  t han  the investor  a re the undeniably 
sign ifican t  ones, those essen t ia l manager ia l effor t s which  a ffect  the fa ilu re or  
success of the en terpr ise.” Id. (quot ing SEC v. Glenn  W. Turner  Enter s., 474 
F .2d 476, 482 (9th  Cir . 1973)); accord Un ited Sta tes v. Leona rd, 529 F .3d 83, 
88 n .6 (2d Cir . 2008). 
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a rgumen t  tha t  it  ha s not  offered LBC as a  secur ity because some purchasers 

acquired LBC for  use on  the LBRY Network. 

1. LBR Y’s  R e p r e se n t a t ion s  t o  P ot e n t ia l P u r ch a se r s  
 

 The SEC ident ifies mult iple sta tements by LBRY tha t  it  cla ims led 

poten t ia l investors t o reasonably expect  tha t  LBC would grow in  va lue as the 

company cont inued to oversee the development  of the LBRY Network. LBRY 

minimizes the sign ificance of these sta tements, and poin ts to it s many 

discla imers tha t  it  did not  in tend for  LBC to be purchased a s an  investmen t , 

bu t  the SEC is cor rect . LBRY has - a t  key moments and despite it s 

protesta t ions - been  acu tely aware of LBC’s poten t ia l va lue as an  investment . 

And it  made sure poten t ia l investors were too. 

 When LBRY launched the LBRY Network in  J une 2016, LBC’s market  

capita liza t ion  was a  hea lthy $140 million . See 7/15/2016 LBRY Ar t icle, Doc. 

No. 57-11. Th is, despite the Network’s r ela t ive in fancy and limited usability. 

By the following month , LBC’s market  capita liza t ion  had ba llooned to $1.2 

billion . Id. In  response, LBRY issued a  blog post  r eflect ing on  LBC's 

skyrocket ing va lue. See id.  

 LBRY capt ioned the post : “1.2B Market  Cap and We Don’t  Care.” Id. It  

began  by tou t ing the rapid growth  in  LBC’s va lue, bu t  frankly acknowledged 

tha t  it  could not  say whether  the cur ren t  va lua t ion  was just ified. Id. At  tha t  

poin t , on ly th ree videos were ava ilable on  the blockcha in , each  produced by 
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LBRY it self. See id. And LBRY’s st a ff were hard a t  work “fr an t ica lly 

debugging” and developing it s product . Id. What  LBRY did cla im to know 

though was “tha t  the long-term va lue proposit ion  of LBRY is t remendous, bu t  

a lso dependent  on  our  team staying focused on  the task a t  hand: bu ilding th is 

th ing.” Id. It  then  closed the post  by announcing a  policy of neut ra lity with  

respect  to LBC's pr ice bu t  pla in ly sta t ing tha t  “[o]ver  t he long-term, the 

in terest s of LBRY and the holders of [LBC] a re a ligned.” Id. 

 In  August  2016, the COO of LBRY, J osh  F iner , emailed a  poten t ia l 

investor  expla in ing tha t  the company was “cur ren t ly negot ia t ing pr iva te 

placements of LBC with  severa l [other ] investors” and asked the recipien t  to 

wr ite h im back “if t here is in terest” so the two could “cha t .” See COO Email, 

Doc. No. 59-7.3 The thrust  of t he email (subject  line: “LBRY Credit s Now 

Trading – LBC”) is clear . See id. After  br iefly not ing tha t  the pla t form was up 

and running, the COO expla ined how LBC are being t r aded on  “major  crypto 

exchanges” and tha t  t rading volume is moving a t  a  hea lthy clip. See id. The 

“oppor tun ity is obvious,” wrote the COO, “buy a  bunch  of credit s, pu t  them 

away sa fely, and hope tha t  in  1-3 years we’ve apprecia ted even  10% of how 

 
3  LBRY disputes the SEC’s cla im tha t  the recipien t  was an  investor  bu t  does 
not  say who the recipien t  actua lly was. See Def.’s Fact  Responses, Doc. No. 
74-25 a t  7 ¶  65. 
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much Bitcoin  has in  the past  few years.” Id. He wraps up by pitch ing LBRY’s 

commitment  to bu ilding it s Network: “[i]f our  product  has the u t ilit y we plan , 

the credit s shou ld apprecia te accordingly.” Id.  

 By November  2016, LBC’s pr ice was down, and some LBC investors 

were get t ing jit t ery. J eremy Kauffman, LBRY’s CEO, published a  blog post  

t it led “Acryptypica l: The CEO of LBRY on  the pr ice of LBC,” ou t lin ing h is 

view of LBRY’s condit ion  and providing “a  canon ica l answer  to quest ions 

about  the pr ice of LBC.” See 11/15/2016 Ar t icle, Doc. No. 57-21. LBC’s pr ice 

was low, he con tended, because of simple economics: the supply of LBC 

enter ing circu la t ion  through mining was ou tpacing the demand for  new 

tokens. See id. And demand was low because, a t  tha t  poin t , “there [was] no 

reason  to buy” LBC. See id. When LBRY launched, Kauffman expla ined, it  

was “the barest , min imum proof-of-concept  [applica t ion] possible.” Id. 

Although  it  had only been  a  few months since the launch , LBRY st ill st ressed 

it s long-t erm goa l of “buil[ding] a  product  tha t  is compelling enough to change 

people’s habit s,” replacing “YouTube” and “Amazon.” See id. And while 

investors were un likely to make a  “quick buck,” Kauffman encouraged them 

to “hold on to [their  LBC] (or  spend it  to buy some of [LBRY’s] grea t  conten t  

. . . .).” Id. LBRY’s message was clear : We are a  work in  progress. LBC 

reflect s tha t . Bear  with  us.  
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 In  another  communica t ion , t h is t ime on  Reddit , a  user  who was “t rying 

to do [their ] research  before pu t t ing in  [their ] money” a sked some genera l 

quest ions about  how LBRY would manage it s holdings of LBC. See Reddit  

Thread, Doc. No. 57-20. In  response, LBRY’s Community Manager  expla ined 

tha t  the on ly way LBC will be “wor th  someth ing in  the fu tu re is if LBRY 

delivers on  their  promises to crea te a  revolu t ionary way to share and 

monet ize conten t .” See id. The thread a lso includes another  Redditor  advising 

the community manager  on  what  in format ion  “would help people with  their  

investment  decisions.” See id.  

 Another  r elevan t  represen ta t ion  came in  an  in terview with  Mike Vine, 

LBRY’s “Technology Evangelist”. See Vine In terview, Doc. No. 57-19. Vine 

expla ined how the fu ture “va lue of LBRY credit s” would depend on  “the 

success of our  media  marketplace.” See id. When the in t erviewer  asked how 

LBRY would keep “stolen[,] . . . unsavory, or  downr ight  illega l” conten t  from 

the protocol, Vine’s response bet rayed LBRY’s powerbroking role with in  it s 

ecosystem by expla in ing tha t  LBRY might  be able to u se it s “posit ion  as the 

‘market  maker ’ of [LBC] to basica lly make it  more expensive for  people to 

abuse the network.” See id.  

 In  J anuary 2018, Kauffman wrote fur ther  on  the benefit s of blockcha in  

technology in  another  essay en t it led “Blockcha in  is Love, Blockcha in  is Life.” 

See 1/10/2018 LBRY Ar t icle, Doc. No. 57-16. There, he wrote about  what  he 
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ca lled the “incent ive problem[]” in  developing open-source a lterna t ives to 

exist ing technologies tha t  a r e cont rolled by pr iva te companies. See id. One 

solu t ion  to th is problem, as Kauffman saw it , was to be found in  blockcha in  

technology, which  a llowed for  blockcha in  tokens to be used to rea lign  

incent ives. See id. Because a  blockcha in  token  “has va lue in  propor t ion  to the 

usage and success of the network,” developers a r e incen t ivized to work to 

develop and promote new uses for  blockcha in . Id. As Kauffman put  it : 

It  means tha t  the people who discover  and u t ilize a  new protocol 
or  network when it ’s just  get t ing off the ground can  reap 
substan t ia l va lue by being there fir st . This solves the incent ive 
problems a round being a  fir st -mover  and softens the pa in  of 
using a  service tha t  probably won’t  be a s fea ture-r ich  or  slick as 
established compet itors’ opt ions. It  provides a  source of funding 
for  the development  of the protocol. The crea tors can  use the 
token  to pay for  the sa la r ies and equipment  required to get  it  
sta r ted. 
 

Id. 

 And in  yet  another  post , th is t ime in  October  2020, LBRY provided 

another  posit ive upda te. See 10/14/2020 LBRY Ar t icle, Doc. No. 57-24. It  

expla ined tha t  it  st ill saw it self as meet ing the consumer  “demand for  a  user -

owned and cont rolled a lterna t ive to YouTube and big tech .” See id. Indeed, it s 

work crea t ing a  “compelling token  economy centered a round digita l conten t  

exchange” was st ill “imminent ly ach ievable” with  just  “some tweaks.” See id. 

LBRY a lso tou ted the enormous poten t ia l it  saw in  cont inu ing to develop it s 

applica t ion  on  it s blockcha in . Other  blockcha in  compan ies, t he post  asser ted, 
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a re forced to rely on  “some th ird-pa r ty” to “magicly [sic] bu ild a  wor ld-class 

applica t ion” on  their  blockcha ins. See id. Not  LBRY. And since “[a ]pplica t ions 

used by billions of people can  be wor th  t r illions of dolla r s,” LBRY was 

uniquely poised to “deliver  t ha t  va lue” by “own[ing] the whole stack.” See id.  

 These st a tements a r e represen ta t ive of LBRY’s overa ll messaging 

about  the growth  poten t ia l for  LBC, and thus the SEC is cor rect  tha t  

poten t ia l investors would understand tha t  LBRY was pitch ing a  specula t ive 

va lue proposit ion  for  it s digita l token . LBRY’s messaging amounts t o 

precisely the “not -very-subt le form of economic inducement” the F ir st  Circu it  

iden t ified in  SG as evidencing Howey’s “expecta t ion  of profit s.” See SG Ltd., 

265 F .3d a t  54-55. 

 LBRY does not  disavow it s sta tements r egarding LBC’s va lue or  pr ice, 

bu t  notes tha t  the st a tement s the SEC ident ifies const itu te on ly 0.25% of “the 

tota l number  of post s and messages the company has published since it s 

incept ion .” See Def.’s Obj., Doc. No. 74 a t  5. But  th is st a t ist ic relies on  a  

misleading denomina tor . Of course, like many other  compan ies, LBRY 

regular ly publishes sta tements on  a  range of topics, and cou ld not  a rgue tha t  

the 8,805 tweets it  iden t ified having posted, see id., a ll per ta in  in  equa l 

measure to it s views of LBC’s long-t erm va lue proposit ion . Since LBRY 

makes no effor t  to t a lly the number  of comparable st a tements to those 

iden t ified by the SEC, it s a rgumen t  lacks weight .  

Case 1:21-cv-00260-PB   Document 86   Filed 11/07/22   Page 14 of 22



 
15 

LBRY a lso relies on  the fact  t ha t  it  in formed some poten t ia l purchaser s 

of LBC tha t  the company was not  offer ing it s token  as an  investment . But  a  

discla imer  cannot  undo the object ive economic rea lit ies of a  t ransact ion . See 

SEC v. Telegram Grp. Inc., 448 F . Supp.3d 352, 365 (S.D.N.Y. 2020) (cit ing 

SG Ltd., 265 F .3d a t  54) (“Discla imers, if cont ra ry to the apparen t  economic 

rea lity of a  t ransact ion , may be considered by the [c]our t  bu t  a re not  

disposit ive.”).  

2. LBR Y’s  Bu s in e ss  Mod e l 
 

 As I just  la id ou t , LBRY made no secret  in  it s communica t ions with  

poten t ia l investors t ha t  it  expected LBC to grow in  va lue th rough it s 

manager ia l and en t repreneur ia l effor t s. But  even  if it  had never  explicit ly 

broadcast  it s views on  the subject , any r easonable investor  who was familia r  

with  the company’s business model wou ld have understood the connect ion . 

 From it s incept ion , LBRY’s profitability tu rned on  it s abilit y to grow 

the va lue of LBC by increasing usage of the LBRY Network. As Kauffman 

expla ined in  an  October  2016 informal business plan , LBC was the means by 

which  LBRY and other  ear ly adopters would be able to profit  as use of the 

network increased. See LBRY Plan , Doc. No. 62-2 a t  9. This was because 

“[e]ach  percentage of [LBC] can  be thought  of as having a  va lue propor t iona l 

to the sum of a ll in format ion  t ransacted through the network.” Id. In  other  

words, as demand for  in forma t ion  stored on  the blockcha in  increased, so too 
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would LBC’s va lue. Accordingly, Kauffman reasoned, “[g]iven  th is situa t ion , 

the most  reasonable pa th  to profit  is to r eserve a  por t ion  of t he 

cryptocur rency.” Id. La ter  in  the same plan , he discussed the company’s 

liqu ida t ion  va lue by sta t ing “[s]ince LBRY’s most  sign ifican t  asset  will be it s 

credit s, it  could simply liqu ify these credit s a t  a  return  of 10-10,000x on  any 

investment .” Id. a t  10. 

 Simila r ly, in  a  post  on  it s website t it led “Answers to Big Quest ions 

From our  Reddit  AMA,” LBRY responded to the quest ion  “How does the 

company behind LBRY make money?” by sta t ing:  

The LBRY protocol has a  bu ilt -in  digita l cur rency tha t  a llows it  to 
funct ion , ca lled LBRY Credit s. These Credit s a r e very simila r  to 
bitcoins. Having a  bu ilt -in  digita l cur rency crea tes an  oppor tun ity 
for  a  new kind of business tha t  has never  existed: the protocol-
fir st  en terpr ise . . . LBRY Inc. has r eserved 10% of a ll LBRY 
Credit s t o fund cont inued development  and provide profit  for  the 
founders. Since Credit s on ly ga in  va lue as the use of the protocol 
grows, the company has an  incent ive to cont inue developing th is 
open-source project .  
 

9/28/2016 LBRY Ar t icle, Doc. No. 57-8. 

 The problem for  LBRY is not  just  t ha t  a  reasonable purchaser  of LBC 

would understand tha t  the tokens being offered r epresen ted investment  

oppor tun it ies - even  if LBRY never  sa id a  word about  it . It  is tha t , by 

reta in ing hundreds of millions of LBC for  it self, LBRY a lso signa led tha t  it  

was mot iva ted to work t irelessly to improve the va lue of it s blockcha in  for  

it self and any LBC purchaser s. This st ructure, which  any r easonable 
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purchaser  would understand, would lead purchasers of LBC to expect  tha t  

they too would profit  from their  holdings of LBC as a  r esu lt  of LBRY’s 

assiduous effor t s.  

 Simply put , by in ter twin ing LBRY’s financia l fa t e with  the commercia l 

success of LBC, LBRY made it  obvious to it s investors tha t  it  would work 

diligen t ly to develop the Network so tha t  LBC would increase in  va lue. As 

LBRY sa id, “[o]ver  t he long-t erm, the in terest s of LBRY and the holders of 

Credit s a re a ligned.” See 7/15/2016 LBRY Ar t icle, Doc. No. 57-11. The SEC’s 

burden  is made a ll t he easier  by st a tements LBRY made about  it s 

manager ia l effor t s, like how “the long-term va lue proposit ion  of LBRY is . . . 

dependent  on  our  team staying focused on  the ta sk a t  hand: bu ilding th is 

th ing.” See id. By it s own account , LBRY expended sign ifican t  manager ia l 

effor t s to develop it s Network and increase the va lue of LBC.  

3. Con su m p t ive  Use s  for  LBC 
 

LBRY’s pr imary response to the SEC’s cla im sta r t s with  two genera lly 

uncontest ed fact s: (1) LBC is a  u t ility t oken  designed for  u se on  the LBRY 

Blockchain , and (2) some unknown number  of purchaser s of LBC acquired it  

a t  least  in  par t  with  the in ten t ion  of using it  ra ther  than  holding it  as an  

investment . Bu ilding from there, LBRY leaps to the conclusion  tha t  LBC 

cannot  be a  secur ity even  if LBRY offered it  as an  investmen t . LBRY is 

mistaken  about  both  the fact s and the law. 
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 Noth ing in  the case law suggests t ha t  a  token  with  both  consumpt ive 

and specula t ive uses cannot  be sold as an  investment  cont ract . Despite 

LBRY’s insistence to the cont ra ry, I cannot  reject  the SEC’s conten t ion  tha t  

LBRY offered LBC as a  secu r ity simply because some LBC purchases were 

made with  consumpt ive in ten t . Were it  otherwise, the Secur it ies Act  would be 

unable to adapt  to t he “count less and var iable schemes devised by those who 

seek the use of the money of others on  the promise of profit s” wherever  a  

token  held some consumpt ive u t ilit y. See Howey, 328 U.S. a t  299. 

Accordingly, sta tements from a  subset  of LBC holders t ha t  t hey purchased 

LBC for  u se on  the LBRY Blockcha in  is of limited relevance in  determining 

whether  LBRY offered it  as a  secur ity. See Warfield, 569 F .3d a t  1021 

(“[W]hile the subject ive in ten t  of the purchasers may have some bea r ing on  

the issue of whether  they en tered in to investmen t  cont r act s, we must  focus 

our  inquiry on  what  the purchasers were offered or  promised.”). 

 In  summary, what  t he evidence in  the r ecord discloses is tha t  LBRY 

promoted LBC as an  investment  t ha t  would grow in  va lue over  t ime through 

the company’s development  of the LBRY Network. While some unknown 

number  of purchasers may have acquired LBC in  par t  for  consumpt ive 
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purposes, th is does not  change the fact  tha t  the object ive economic rea lit ies of 

LBRY’s offer ings of LBC est ablish  tha t  it  was offer ing it  as a  secur ity.4 

B . Did  LBR Y R e ce ive  F a ir  Not ice ? 
 

 LBRY argues tha t  I should nonetheless deny the SEC’s mot ion  because 

it  did not  receive fa ir  not ice tha t  it s offer ings were subject  t o the secu r it ies 

laws. In  pressing th is a rgument , LBRY has abandoned any broad cla im tha t  

it  lacked fa ir  not ice of the way in  which  the Howey test  applies to digita l 

tokens in  genera l. Def.’s Obj., Doc. No. 74 a t  24. Instead, it  compla ins tha t  it  

lacked fa ir  not ice because, un t il the SEC brough t  th is act ion , “the 

Commission  h istor ica lly and consisten t ly focused it s gu idance, as well as it s 

enforcement  effor t s, exclusively on  the issuance of digit a l asset s in  the 

context  of an  [In it ia l Coin  Offer ing] ICO.” Id. 

The pr incipa l problem with  LBRY’s fa ir  not ice a rgumen t  is t ha t  it  

offers noth ing more to suppor t  it s posit ion  than  it s ba ld cla im tha t  t h is is the 

fir st  case in  which  the SEC has a t tempted to enforce the regist ra t ion  

requirement  aga inst  an  issuer  of digita l tokens tha t  did not  conduct  an  ICO. 

 
4  LBRY argues in  the a lterna t ive tha t  it  should not  be r equir ed to register  
fu ture offer ings of LBC even  if it s pr ior  offer ings were subject  to Sect ion  5’s 
regist ra t ion  requirement . I decline to address th is a rgument  on  the presen t  
record because LBRY has not  expla ined why possible fu ture offer ings of LBC 
should be t rea t ed differen t ly from the company’s past  offer ings. 
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LBRY does not  poin t  to any specific sta t ement  by the SEC suggest ing tha t  

companies need only comply with  the regist ra t ion  requ irement  if they 

conduct  an  ICO. Nor  does LBRY offer  any persuasive r eading of Howey tha t  

would cause a  r easonable issuer  to conclude tha t  on ly ICOs a re subject  to t he 

regist ra t ion  requirement . The test  ou t lined in  Howey is necessar ily a  fact -

specific one, in  which  no single fact  will likely be disposit ive. While 

par t icipa t ion  in  an  ICO may be relevant  to the ana lysis, it  will not  determine 

the ou tcome in  a  case like th is, where the undisputed evidence leaves no 

doubt  tha t  LBRY offered and sold LBC as a  secur ity.  

LBRY relies on  the Second Circu it ’s decision  in  Upton  v. SEC for  the 

proposit ion  tha t  the SEC may not  impose a  sanct ion  for  viola t ing the 

secur it ies laws “pur suant  to a  substan t ia l change in  it s enforcement  policy 

tha t  was not  r easonably communica ted to the public.” See 75 F .3d 92, 98 (2nd 

Cir . 1996). Bu t , as t he SEC notes, t he fact s of Upton  bear  no resemblance to 

the presen t  case. Upton  involved an  a t tempt  by the SEC to sanct ion  the CFO 

of a  brokerage firm for  viola t ing an  SEC ru le tha t  established a  formula  for  

set t ing the amount  of money tha t  the brokerage was required to main ta in  in  

a  customer  reserve account . Id. a t  93. Although it  was undisputed tha t  the 

brokerage had a t  a ll t imes complied with  the “lit era l t erms” of the ru le, an  

administ ra t ive law judge relied on  a  novel in terpreta t ion  of t he ru le by the 

SEC to conclude tha t  the CFO could be sanct ioned. Id. a t  94-96. Because the 
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SEC did not  give public not ice of it s new in terpret a t ion  unt il a fter  the 

brokerage had ended it s offensive pract ice, the Second Circu it  vaca ted the 

sanct ion  imposed by the Commission . Id. a t  98. 

The presen t  case is obviously qu it e differen t  from the problem the cour t  

confronted in  Upton . The SEC has not  based it s enforcemen t  act ion  here on  a  

novel in t erpret a t ion  of a  ru le tha t  by it s t erms does not  expressly prohibit  t he 

relevant  conduct . In stead, the SEC has based it s cla im on  a  st ra igh t forward 

applica t ion  of a  venerable Supreme Cour t  precedent  tha t  has been  applied by 

hundreds of federa l cour t s across the count ry over  more than  70 years. While 

th is may be the fir st  t ime it  has been  used aga inst  an  issuer  of digit a l tokens 

tha t  did not  conduct  an  ICO, LBRY is in  no posit ion  to cla im tha t  it  did not  

receive fa ir  not ice tha t  it s conduct  was un lawful. 

IV. CONCLUSION 
 
 As I have expla ined, the on ly issues ra ised by the par t ies’ cross-mot ions 

for  summary judgment  a re whether  LBRY offered LBC as a  secur ity and 

whether  LBRY received fa ir  not ice tha t  it  needed to register  it s offer ings. 

Because no reasonable t r ier  of fact  could reject  the SEC’s conten t ion  tha t  

LBRY offered LBC as a  secu r ity, and LBRY does not  have a  t r iable defense 

tha t  it  lacked fa ir  not ice, the SEC is en t it led to judgment . The SEC’s Mot ion  

for  Summary J udgment  (Doc. No. 55) is gran ted, and LBRY’s Mot ion  for  
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Summary J udgmen t  (Doc. No. 61) is den ied. The Clerk sha ll schedule a  

sta tus conference to discuss the process for  resolving any remain ing issues.  

SO ORDERED.   
 

       /s/ Paul J . Barbadoro 
       Pau l J . Barbadoro 
       United Sta tes Dist r ict  J udge 
 
November  7, 2022  
 
cc: Counsel of Record 
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