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INTEREST OF AMICUS CURIAE 

 

 SpendTheBits, Inc. (“STB”) is a foreign for-profit company based out of Alberta, Canada 

and founded by Jaskaran (Jay) Kambo. STB designed an application to transfer Bitcoin on the 

decentralized, open-source blockchain technology of the XRP Ledger (“XRPL”) without 

Ripple’s knowledge, consent or assistance. Like many other people in the crypto-space, Jay 

experienced long delays and unnecessary costs in the transfer of his Bitcoin on the Bitcoin 

Network. Determined to find a solution, Jay began exploring alternate payment options to 

improve the transaction speed and costs associated with using Bitcoin as a medium of exchange. 

Because XRP is the native token of the XRPL, STB utilizes XRP in the operation of its 

application. The app is designed to burn 0.00005 XRP with each transaction, which takes just 

three to five seconds to complete. See @Spend_The_Bits, Twitter 

https://twitter.com/spend_the_bits (Demonstrating how the STB app works, utilizing the XRPL). 

The STB app is a digital payment platform where users can send, spend, and receive 

Bitcoin using PayString id, similar to email. Kambo Aff. ¶ 2. PayString id is a universal payment 

identifier assigned to users that allow for the generic transfer of value between users in a similar 

manner to how information is transferred between different user emails (e.g., Hotmail to Yahoo). 

Paystring id utilizes one master address to represent any number of sub-addresses on any generic 

payment network, centralized or decentralized, while preserving the privacy of user account 

numbers on the respective networks. See generally “Understanding, Deploying, and Using 

PayString.” PayString, https://paystring.org/universal-payment-identifier-faqs/.  

STB has been built/deployed on layer one of the XRPL. STB is an application layer that 

is designed to bridge any Layer 1 blockchain or payment rail to any other payment rail. Kambo 

Aff. ¶ 7. 
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 The value proposition is that using the STB application, Bitcoin transfers can be finalized 

in a matter of seconds using the STB platform. More generically, by deploying a user’s value 

(e.g., Bitcoin, USD, etc.) onto the XRPL as a representative IOU, users get all of the benefits of 

sending and receiving digital assets quickly, efficiently & eco-friendly for any form of payment. 

The cost of processing Bitcoin payments with STB is approximately 0.1% for most transactions, 

as compared to fees of approximately 3.5% - 5% when processed by banks or credit cards. This 

results in significant savings that are passed onto the consumer. Kambo Aff. ¶ 17. 

 Because of the Securities and Exchange Commission’s (“SEC”) allegations in this 

lawsuit, STB has not launched in the United States. However, STB is taking steps to register and 

launch in El Salvador, where Bitcoin is legal tender. While the SEC is supposed to concern itself 

with investments, the wide net it has cast in this litigation has hooked XRP purchasers, users, and 

developers alike. If this Court deems XRP a security, STB would be prevented from launching in 

the U.S., depriving U.S. consumers from benefiting from the innovation and cost savings STB 

offers. Thus, STB has a strong interest in this case and provides yet another, distinguishable 

example that undermines the integrity of the SEC’s claims regarding XRP.  

FACTUAL BACKGROUND 

 In September 2019, Jay Kambo began building the STB application on the XRPL. 

Kambo Aff. ¶ 28. At that time, Jay was unfamiliar with the company named Ripple and its 

executives. Kambo Aff. ¶ 30. In November 2020 the STB app was listed on the Android Play 

Store and on the IOS App Store in January 2021. Kambo Aff. ¶ 28. Between those two 

milestones, the SEC sued Ripple and two of its executives. ECF 4. The SEC alleged XRP itself 

represents an investment contract and specifically targeted XRP in the secondary market - which 

directly threatens anyone owning XRP. See ECF 46 (“The nature of XRP itself made it the 
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common thread among Ripple, its management, and all other XRP holders.”); ECF 153 at 24 

(“The XRP traded, even in the secondary market, is the embodiment of those facts, 

circumstances, promises, and expectations, and today represents that investment contract.”); and, 

Hr’g Tr. 44:7-16 (Mar. 19, 2021) (“Presumably under this theory then, every individual in the 

world who is selling XRP would be committing a Section 5 violation based on what you just 

said.”) (Netburn, J.). The SEC has also alleged that XRP lacks utility. Hr’g Tr. 51:15-16 (“Now, 

the court referenced a utility for XRP. We dispute whether that utility actually exists, your 

Honor.”); ECF 46 at 63 (“No Significant Non-Investment “Use” for XRP Exists”) (original 

emphasis). It also claims the only reason for anyone to buy XRP was for a speculative 

investment purpose. ECF 46 ¶ 353 (“The very nature of XRP in the market—as constructed and 

promoted by Ripple— compels reasonable XRP purchasers to view XRP as an investment.”). 

Such far-fetched assertions about open-source software code completely disregard the hundreds 

of use cases created for XRP, unrelated to any of Ripple’s efforts. See “Use Cases & Featured 

Projects.” XRPL.org, https://xrpl.org/uses.html (listing companies and developers “around the 

world that leverage the XRP Ledger to solve interesting problems across a variety of industries 

and use cases.”). STB, like many others, acquired XRP for the sole purpose of utilizing it as a 

bridge or exchange token on the XRPL. Kambo Aff. ¶ 35.  

The XRPL is an open-source, permission-less and decentralized distributed ledger 

blockchain technology. “Why XRP is the most misunderstood cryptocurrency”, 

panos.writeas.com, https://panos.writeas.com/why-xrp-is-the-most-misunderstood-

cryptocurrency. The XRPL utilizes a consensus protocol, relying on validator nodes to record 

and verify transactions. Id. The XRPL implements a form of the Federated Byzantine Agreement 

(FBA) consensus algorithm. Id. Validator nodes are nodes running as a validator server, meaning 
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“they are configured to participate in the consensus process for validating transactions and the 

governance of the network.” Id. Currently, there exists over 170 validators and 900 nodes 

operating around the world run by a broad range of individuals, universities, institutions and 

exchanges. Id. For consensus to be reached in the XRPL Network, a minimum of 80% of the 

validators must agree. Id. Ripple runs 6 validators thus, controlling less than 4% of all validators 

within the network - giving Ripple no power over the network. Id. 

The SEC conceded that “[s]tripped down, XRP is just computer code.” ECF 640 at 10. 

The XRPL’s “computer code” is open-source software - meaning anyone from around the world 

can access and use the XRPL. ECF 643 at 7 (citations omitted). To transact on the XRPL, you 

need an address and a secret key and some XRP. “Get Credentials.” XRPL.org, 

https://xrpl.org/issue-a-fungible-token.html#1-get-credentials. Thus, any person, developer, or 

business, can submit transactions on the XRPL. Id. Any person can access the XRPL and transfer 

value in the form of fiat currencies, NFTs, or other cryptocurrencies to friends, family or loved 

ones, without the need to utilize an intermediary such as a bank or money transmitter (e.g., 

Western Union or MoneyGram). “Direct XRP Payments” XRPL.org, https://xrpl.org/direct-xrp-

payments.html. When accessing the XRPL to transfer value over the internet, XRP is not being 

viewed or utilized as an investment. Rather, it is being utilized as a utility tool for payments.  

Independent developers and users of the XRPL, with no connection to Ripple, can 

propose changes to the XRPL’s source code and those changes can be implemented over 

Ripple’s objection, assuming 80% consensus is met. “Why XRP is the most misunderstood 

cryptocurrency”, panos.writeas.com,  https://panos.writeas.com/why-xrp-is-the-most-

misunderstood-cryptocurrency. There are literally hundreds, if not thousands, of XRPL 

developers, with no connection to Ripple, running applications on the XRP Ledger. Id. In short, 
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the SEC fundamentally misunderstands the nature of open permission-less decentralized 

distributed ledger computer networks that are open to the world. There are tutorials available to 

teach and instruct even the most non-technical individuals on how to utilize the technology. See 

“Tutorials” XRPL.org, https://xrpl.org/tutorials.html#main-page-header. The SEC is simply 

wrong when it asserts that STB lacks the technical skill to contribute to the XRP ecosystem. See 

ECF 46 ¶ 285 (“In contrast to Ripple, investors in XRP cannot take most or any of the steps that 

Ripple has taken to grow the XRP ecosystem and increase demand for XRP. Most, if not all, 

XRP investors simply lack the technical expertise and the resources to do so.”). In fact, anyone 

can learn how to code on the XRPL without a technical background. See “Learn to code on the 

XRP Ledger” XRPL.org,  https://learn.xrpl.org/# (describing how to “[l]earn how to get up and 

running on the XRP Ledger. This includes setting up an account, sending XRP, creating 

Trustlines, and more.”). Hence, anyone can access the XRPL and do the following: Create 

trustlines and send currency; establish accounts that send transactions and hold XRP; make direct 

XRP payments; make cross-country payments and automatically deliver a different currency 

than they send by converting them; create deferred payments that can be cancelled or cashed by 

the intended recipients; use source and destination tags to indicate specific purposes for 

payments from and to multi-purpose addresses; and, to use a cryptographic escrow as a smart 

contract to ensure a recipient gets paid only if they successfully perform a service. See generally 

XRPL.org,  https://xrpl.org/. Even more significant, anyone can create tokens or a non-fungible 

token (“NFT”), representing digital value on the XRPL. “Tokens.” XRPL.org, 

https://xrpl.org/label-tokens.html. 

Other than speed, costs, and energy output, quite possibly the most significant attribute of 

the XRPL, attracting users and developers from around the world, is the XRPL’s decentralized 
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exchange (“DEX”). Unlike the Bitcoin Network, the XRPL contains the world’s first established 

DEX. “Behind the Scenes of the XRPL Dex.” DEV Community, 

https://dev.to/ripplexdev/behind-the-scenes-of-the-xrpl-dex-4jb.   

The DEX enables the user on the ledger to buy, sell or trade any asset—including 

Bitcoin, Ether, stable-coins, XRP, DogeCoin, and other digital assets and even physical units of 

value such as gold. Id. This allows users of the DEX and the XRPL to trade well-established 

commodities (e.g., Gold and Bitcoin) and other commodity-like assets (XRP, Ether, etc.) without 

using an intermediary such as a bank or other financial institution. Id. For example, a 

DEX user in the United States can issue an NFT for sale in USD while a buyer may purchase it 

using a foreign currency like the South Korean KRW. Id.  The DEX automatically charts the 

least expensive trading path between the two currencies—for example, from KRW to XRP and 

then to USD – with XRP acting as the bridge currency between the two fiat currencies.  

STB acquired XRP to activate the XRPL wallet via a third-party platform where Jay 

Kambo had previously obtained other cryptocurrencies, such as Bitcoin, XLM or Ether. Kambo 

Aff. ¶ 5. STB burns a fraction of a penny’s worth of XRP in order to transfer Bitcoin via the 

XRPL. Kambo Aff. ¶ 15. Not only is 100% of STB revenue from Bitcoin but STB never 

received any incentives, compensation or XRP from Ripple to build the STB application. Kambo 

Aff. ¶ 31. Ripple and its executives did not provide any input, influence, control or consent to the 

development, launch or use of STB. Kambo Aff. ¶ 32. The SEC’s position that XRP is an 

investment contract with Ripple, is destroyed by the way STB, and others like it, build 

applications on the XRPL.  
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ARGUMENT 

 Defendants’ Motions for Summary Judgment should be granted because XRP is not an 

investment contract within the meaning of the law. Furthermore, STB demonstrates one of many 

non-investment use cases for XRP; that are not a part of a common enterprise with Ripple; and 

do not rely on the efforts of Ripple.  

I. Securities laws do not apply 

 STB’s acquisition and consumptive use of XRP demonstrates that XRP does not 

constitute an investment contract. The Securities Exchange Act of 1934 gave the SEC broad 

authority over the securities industry but “[w]hen a purchaser is motivated by a desire to use or 

consume the item purchased… the securities laws do not apply.” United Hous. Found, Inc. v. 

Forman, 421 U.S. 837 (1975). In contrast to an investment intent, an individual may acquire an 

asset with “a desire to use or consume the item purchased.” Id. at 852–53. Simply put, a 

transaction does not fall within the scope of the securities laws when a reasonable purchaser is 

motivated to purchase by a consumptive intent. Id. Therefore, based on XRP’s functional utility, 

independent of Ripple, XRP serves as a commodity, and therefore, not subject to the securities 

laws. However, when the securities laws do apply, the precedent is pretty clear. According to the 

U.S. Supreme Court, an “investment contract” is “a contract, transaction or scheme whereby a 

person invests his money in a common enterprise and is led to expect profits solely from the 

efforts of the promoter or a third party.” S.E.C. v. W.J. Howey Co., 328 U.S. 293, 298–99 (1946). 

The Howey test is used to determine whether an investment contract exists and considers only 

three factors: whether there has been (1) an investment of money (2) in a common enterprise (3) 

with the expectation of profit from the sole efforts of another. Id. 
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II. The Howey analysis  

 STB acquired a diminutive amount of XRP to use so its application users can utilize 

Bitcoin in place of fiat. Kambo Aff. ¶ 5. This acquisition was for consumptive use which is not 

considered an investment and therefore, pursuant to Forman, securities law shouldn’t even 

apply. Nonetheless, when applying the Howey test to this case, it is clear the second and third 

factors cannot be met. The SEC cannot prove there is a common enterprise and tries to argue that 

XRP represents the investment contract because it embodies all of Ripple’s efforts. ECF 153 at 

24. The SEC cannot satisfy the Howey test with such sweeping allegations that implicate XRP 

purchasers who had no knowledge of Ripple, who purchased XRP on the secondary market, and 

who developed use cases independent of Ripple’s efforts.  

A. There is no common enterprise here  

 The second factor of the Howey test is whether a common enterprise existed. Ripple’s 

vision of XRP utility involved improvements to the banking infrastructure and the financial 

system. ECF 46 ¶¶ 67, 243, 266, 358, 362. STB, on the other hand, is a peer-to-peer payment 

platform that is actually fulfilling the original goal of Bitcoin by creating a platform for instant 

Peer-to-Peer transactions. See generally “Bitcoin: A Peer-to-Peer Electronic Cash System” 

Bitcoin.org, https://bitcoin.org/bitcoin.pdf. While the CEO of Ripple, Brad Garlinghouse has 

taken the position that you can’t buy coffee with XRP (ECF 640 at 43, 57), STB is designed to 

facilitate such purchases. This alone illustrates the exact opposite of a common enterprise.   

 STB is not in any sort of common enterprise with Ripple or its executives. Kambo Aff. ¶ 

34. The STB app is well suited to facilitate payments in Bitcoin to bricks-and-mortar and online 

merchants because transactions are confirmed quickly, securely, and efficiently, unlike the 

current case with the Bitcoin blockchain, where transactions are slow to process and inefficient 
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resulting in significant pain points of volatility, settlement time, and payment finality for retail 

merchants. Kambo Aff. ¶ 23. The SEC alleges that the “fortunes of XRP purchasers 

are…dependent on the success of Ripple’s XRP strategy,” (ECF 46 ¶ 291), but STB is a perfect 

example of a different strategy that adds value to XRP independent of Ripple’s vision. In order 

for a common enterprise to be exist, “the fortunes of each investor depend upon the profitability 

of the enterprise as a whole.” Revak v. SEC Realty Corp., 18 F. Supp. 3d 81, 87 (2d Cir. 1994). If 

Ripple were to fail and cease to exist, STB would continue its business operations, unhindered, 

in Canada, El Salvador, and anywhere Bitcoin adoption progresses. The fortunes of Jay Kambo 

and STB depend on two things: Bitcoin adoption and the efforts of STB, not Ripple. 

B. There is no expectation of profits from Ripple’s efforts  

 The SEC has fought to keep XRP purchasers, users, and developers from sharing their 

perspective, knowledge and/or use cases in this Court. ECF 153, 189, 556, 657. This is likely 

because such truth destroys its assertions that users and developers independent of Ripple don’t 

have the ability or resources to grow the XRP ecosystem; that they can’t develop a use for the 

token without Ripple’s support. ECF 46 ¶¶ 285-86. 

  When STB began building its app on the XRPL, it was unaware of Ripple and its 

executives. Kambo Aff. ¶ 30. It was completely funded by using the personal company founder 

funds and never received any incentives, XRP or compensation of any kind from Ripple. Kambo 

Aff. ¶ 31. STB created and developed its app on the XRPL without any effort of Ripple or its 

executives.  

 At present, the focus for STB is bridging the Bitcoin layer one mainnet using the 

transactional properties of the XRPL. Kambo Aff. ¶ 7. STB as an application allows user 

onboarding without requiring the use of any particular currency, although at present STB only 
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facilitates Bitcoin payments. Once the user account creation process is completed the user funds 

their STB Bitcoin provided wallet with Bitcoin from another wallet on the Bitcoin blockchain. 

Kambo Aff. ¶ 8. STB utilizes a third-party gateway, Bitgo, as a Bitcoin custodian for all deposits 

and withdrawals of Bitcoin using BitGo’s Application Programming Interface (API). Kambo 

Aff. ¶ 9. BitGo, Inc. is a digital asset trust, custodial, and security company headquartered in 

Palo Alto, California. Kambo Aff. ¶ 9. None of this involves any efforts of Ripple or its 

executives.  

 STB queries secondary market exchanges to determine the exchange rate between 

Bitcoin and XRP. Using the exchange rate an amount of Bitcoin equivalent to 10 XRP is 

deducted from the users STB Bitcoin wallet in order to activate the XRPL wallet and allow for 

ledger fees. Kambo Aff. ¶ 10-12. STB then creates an equivalent amount of Bitcoin IOUs on the 

XRPL using the remaining Bitcoin in the user’s STB Bitcoin wallet. These IOUs have a legal 

obligation for redemptions with the third-party custodian, BitGo, Inc. None of this involves any 

efforts of Ripple or its executives. This obligation is also true for STB to STB wallet 

transfers. For example, a user can transfer 1 BTC worth of value from their STB wallet to 

another user's STB wallet using the XRPL, and ultimately if desired, redeem with the BitGo, Inc. 

gateway. Once the user has BTC in the wallet, each transaction is facilitated using STB, and by 

extension, the XRPL burns a fraction of XRP as a fee mandated by the security algorithm 

inherent to the XRPL decentralized network. Kambo Aff. ¶ 13-15. None of this involves any 

effort of Ripple or its executives.  

 The settlement time for the Bitcoin Layer 1 blockchain is approximately 1 hour, which 

lends itself to significant volatility. The core competitive advantage of STB in the payments 

space is the ability to make payments in Bitcoin equivalent IOUs within 3 - 5 seconds, 
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eliminating the majority of the volatility risk. Final settlement of an equivalent amount of Bitcoin 

is facilitated by the third-party gateway, BitGo, Inc., at the time of withdrawal from their STB 

account back to the user’s personal Bitcoin Layer 1 wallet. Kambo Aff. ¶ 16. None of this 

involves any effort of Ripple or its executives. In fact, if STB were to scale, it could, in theory, 

become a competitor to Ripple’s ODL system that also runs on the XRPL. 

III. Decentralized blockchain technology is not a security  

The XRPL is a decentralized public blockchain that is maintained by “a diverse set of 

software engineers, server operators, users and businesses.” “How The XRP Ledger Works” 

XRPL.org,  https://xrpl.org/xrp-ledger-overview.html. Not Ripple. STB and others like it, have 

independently developed applications on the XRPL without the knowledge, consent or efforts of 

Ripple or its executives. Those applications utilize XRP as the native token of the XRPL, 

disproving the SEC’s contention that speculative investment is the main reason anyone would 

purchase XRP. See ECF 46 ¶ 353. STB purchased XRP from a third party to create an 

application on the XRPL (Kambo Aff. ¶ 5) in order to solve a problem related to Bitcoin 

transfers. “It is well established that Bitcoin is not considered a security” (S.E.C. v. Telegram 

Group, 448 F. Supp. 3d 352, 358 (S.D.N.Y. 2020)) but the SEC wants this Court to rule that 

technology used to transfer it, is. America is supposed to be a land of opportunity, a place of 

innovation and a country for the people but it seems through its efforts to persecute Ripple, the 

SEC has done more to restrict opportunity, hinder innovation and harm the very people it alleges 

to serve; the impact of which is felt well beyond the American border.  

CONCLUSION 

For the foregoing reasons, STB respectfully requests this Court grant Defendants’ Motion 

for Summary Judgement.  
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1 No person other than amicus or its counsel authored this brief in whole or in part, or made any monetary 
contribution intended to fund the preparation or submission of this brief.  
2 See Coinbase, Digital Asset Proposal: Safeguarding America�s Financial Leadership (Oct. 24, 2021)  

INTERESTS OF AMICUS CURIAE1 

Coinbase, Inc. (�Coinbase�) was founded in 2012 with the radical idea that anyone, 

anywhere, should be able to easily and securely send and receive Bitcoin, the first cryptocurrency. 

Coinbase has since built a trusted online trading platform for buying, selling, and storing Bitcoin 

and many other digital assets through an intuitive user experience. Coinbase is the largest 

cryptocurrency trading platform in the United States by trading volume, and its parent company, 

Coinbase Global, Inc., is the only publicly traded U.S. company with a suite of businesses offering 

end-to-end financial infrastructure and technology for cryptocurrency transactions. As of last 

reporting, Coinbase�s trading platform enables approximately nine million monthly transacting 

retail users, 14,500 institutions, and 245,000 ecosystem partners to participate in the rapidly 

evolving cryptoeconomy, with some $96 billion in assets on its platform and $217 billion in 

quarterly trading volume. 

Coinbase strives to be the most trusted cryptocurrency trading platform in the world. To 

deliver on this objective, Coinbase seeks to foster common sense regulatory oversight and full 

compliance with the law. For example, Coinbase was among the first entities to obtain a BitLicense 

from the New York Department of Financial Services in 2017, it is registered with the Financial 

Crimes Enforcement Network, and it maintains some form of licensure in nearly every state in 

America. Because cryptocurrency is new to many regulators, Coinbase has also sought to play a 

supporting role in the development of pragmatic regulations for the cryptocurrency industry, 

including by publishing a proposed regulatory framework for digital assets, and petitioning the 

SEC to engage in notice-and-comment rulemaking for digital asset securities.2 
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available at https://www.coinbase.com/blog/digital-asset-policy-proposal-safeguarding-americas-
financial-leadership; Coinbase, Petition for Rulemaking �� Digital Asset Securities Regulation (July 21, 
2022) available at https://www.sec.gov/rules/petitions/2022/petn4-789.pdf. Whenever sources are quoted 
or cited throughout this submission, internal quotation marks, citations, and brackets are omitted unless 
otherwise noted. 

3 See Coinbase, Petition for Rulemaking. 

4 See id. 

For the reasons explained in that petition, existing securities laws have failed to keep pace 

with the rapidly evolving digital asset ecosystem and the ways in which digital asset securities are 

offered, sold, traded, custodied, and cleared.3 As a result, Coinbase and virtually all other U.S. 

cryptocurrency trading platforms do not facilitate trading in digital assets that qualify as 

�securities� under current law, but many would consider doing so once new rules are in place 

governing transactions in digital asset securities.4 Rather than engage in rulemaking, the current 

SEC administration has sought to expand the SEC�s jurisdiction over the cryptocurrency industry 

through ad hoc enforcement actions alleging on a retrospective basis that already-trading digital 

assets � previously understood by the market to be commodities regulated by the Commodity 

Futures Trading Commission (�CFTC�) or other non-securities �� are actually securities subject 

to SEC regulation. To manage the uncertainty created by this approach, Coinbase and many other 

U.S. market participants trying in good faith to comply with existing legal restrictions engage in a 

burdensome asset-by-asset analysis to determine whether each asset is sufficiently unlikely to be 

considered a security. 

The due process issues raised in this SEC enforcement action �� in which the SEC publicly 

alleged for the first time through litigation that digital �XRP� tokens sold by Ripple Labs and two 

Ripple officials (collectively, �Ripple�) were offered as unregistered securities in violation of the 

1933 Securities Act �� should be rare but will only multiply in the absence of SEC rulemaking for 
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digital assets. The absence of formal rulemaking has led to unexpected enforcement actions like 

this one that create market uncertainty and profoundly disadvantage U.S. trading platforms like 

Coinbase as they compete with offshore platforms in jurisdictions where there is no risk of 

regulatory enforcement surprise.  

The absence of notice-and-comment rulemaking by the SEC to address these issues 

underscores the constitutional need for a robust fair notice defense. The fair notice defense that 

Ripple has asserted in response to the SEC�s charges in this case provides a safeguard against 

improper government enforcement actions in the digital asset space, as due process requires. 

Accordingly, Coinbase respectfully urges the Court to deny the SEC�s motion asking the Court to 

summarily dismiss Ripple�s fair notice defense before any trial. 

PRELIMINARY STATEMENT 

One of the fundamental due process protections guaranteed by our Constitution is that 

government agencies cannot condemn conduct as a violation of law without providing fair notice 

that the conduct is illegal. By suing sellers of XRP tokens after making public statements signaling 

that those transactions were lawful, the SEC has lost sight of this bedrock principle. 

For years after Bitcoin, Ether, and XRP were launched, the SEC watched as multi-billion-

dollar trading markets for these cryptocurrencies developed without stating that it viewed any of 

these assets as �securities� subject to the onerous restrictions that come with that classification. In 

2018, after XRP had become the world�s third-largest cryptocurrency behind Bitcoin and Ether, 

William Hinman, the SEC�s then-Director of Corporation Finance, signaled in a speech that fully 

functional, mature cryptocurrencies including Bitcoin and Ether were not securities. After Director 

Hinman�s speech, and additional SEC guidance reaffirming its core message, multiple 

sophisticated market actors �� including a former CFTC Chair �� understood the SEC to be saying 

that the SEC would not treat many long-traded digital assets (including XRP) as securities. 
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our rules apply to crypto-assets,� and lamented that the SEC has instead chosen to come onto the 

scene �with our enforcement guns blazing� in a manner that risks chilling innovation and 

investment in American cryptocurrency ventures.5 

5 See Commissioner Hester M. Peirce, Response to Staff Accounting Bulletin No. 121 (Mar. 31, 2022) 
available at https://www.sec.gov/news/statement/peirce-response-sab-121-033122; Commissioner Hester 
M. Peirce, In The Matter of Poloniex, LLC (Aug. 9, 2021) available at https://www.sec.gov/news/public-

Coinbase shared this market-wide understanding and listed XRP for nearly two years of trading 

activity from February 2019 through January 2021. 

Without prior public warning, the SEC in December 2020 filed this action alleging for the 

first time that XRP was a �security� that Ripple had been selling for years in violation of the 

Securities Act. This allegation alone caused immediate collateral harms to market participants, 

including to platforms like Coinbase and their retail customers. For example, the SEC�s allegation 

led multiple U.S. platforms to delist and halt trading in XRP shortly after this lawsuit was filed, 

resulting in a $15 billion decline in XRP�s market value and significant losses to Coinbase�s 

customers. 

Enforcement actions should not be the primary means by which the SEC makes known 

what it considers to be illegal. This is particularly true when it comes to regulating emerging U.S. 

industries, like the cryptocurrency sector, which can be driven overseas by unexpected 

enforcement litigation, leaving customers without protection. Coinbase and other U.S. 

cryptocurrency companies that are committed to compliance are particularly vulnerable to these 

dynamics. That is one of the reasons why earlier this year Coinbase formally petitioned the SEC 

to engage in rulemaking for the U.S. digital asset industry. It is also why one of the SEC�s own 

Commissioners, Hester Peirce, has criticized the SEC�s refusal to engage in rulemaking for 

cryptocurrency �despite many pleas over many years, to provide regulatory guidance about how 
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statement/pierce-statement-poloniex-080921. 

The fair notice defense invoked by Ripple provides a constitutionally required check 

against such overreach of government enforcement powers. As the Supreme Court has stated, the 

fair notice doctrine is intended to ensure that regulated parties �know what is required of them so 

they may act accordingly,� and furnish precision and guidance �so that those enforcing the law do 

not act in an arbitrary or discriminatory way.� FCC v. Fox Television Stations, Inc., 567 U.S. 239, 

253-54 (2012).

Given the absence of SEC rulemaking for the cryptocurrency industry, the question of 

whether the SEC has given fair notice before bringing an enforcement action against sales of one 

of the thousands of unique digital assets will often be highly fact-intensive, which makes it 

particularly ill-suited for adjudication on summary judgment. That is especially so here, as the 

widespread XRP trading in the United States prior to the SEC�s enforcement action raises 

substantial questions of fact about whether the SEC gave fair notice of the position it first took in 

this litigation. Summarily dismissing those questions before trial would not only be unfair to 

Ripple, but would undermine the viability of the fair notice defense as a due process protection 

against government overreach. That protection is particularly important in cases like this one, 

where the government seeks to penalize conduct based on a statute that purports to impose strict 

liability without prior notice that the government views the conduct as illegal. 

In order to ensure the existing due process precedents on which the fair notice defense rests 

continue to safeguard against improper regulatory enforcement when needed, the Court should 

deny the SEC�s motion for summary judgment on this issue. 
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BACKGROUND 

A. Digital Assets Are Now A Mainstream Part Of Financial Markets

Bitcoin, Ether, stablecoins, and other cryptocurrencies are now a mainstream part of the

financial market ecosystem in the United States and abroad. Hundreds of millions of people 

globally, including tens of millions in the United States alone, have purchased cryptocurrency 

assets, which reached a market capitalization of $3 trillion globally last November.6 Digital assets 

and the blockchain technologies underlying them have accelerated the democratization of finance 

that began with mobile payments. For the billions of �unbanked� adults across the globe without 

access to bank accounts or services, the blockchain-powered evolution of peer-to-peer 

marketplaces has the potential to resolve deep inequities. Moreover, the demand for digital assets 

has inspired financial services innovations for Americans, including the development of trading 

platforms that give traders the ability to execute transactions 24 hours a day, seven days a week 

with faster transaction settlement times and fewer intermediaries and associated transaction costs.  

B. The 1930s Securities Laws Were Not Drafted With Crypto In Mind

Despite the well-recognized growth and rapidly evolving practices in the digital asset

ecosystem in the 13 years since Bitcoin first launched in 2009, the SEC has yet to propose new 

rules governing the cryptocurrency market. In the absence of modern regulations tailored to digital 

assets, market participants must look to the 1930s-era securities laws that were passed generations 

before the invention of the computer, the internet, and cryptocurrency. Not surprisingly, many 

digital assets do not fit within any of the categories of financial instruments recognized as 

6 See President Joseph R. Biden Jr., Executive Order on Ensuring Responsible Development of Digital 
Assets (Mar. 9, 2022) available at https://www.whitehouse.gov/briefing-room/presidential-
actions/2022/03/09/executive-order-on-ensuring-responsible-development-of-digital-assets/. 
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�securities� under the 1933 Securities Act, the 1934 Securities Exchange Act, or the securities 

regulations that the SEC has promulgated pursuant to those statutes. 

In the Securities Act and Exchange Act, Congress explicitly authorized the SEC to regulate 

an enumerated list of assets that qualify as �securit[ies]� such as �stock[s],� �bond[s],� 

�debenture[s],� and other familiar investment vehicles. See 15 U.S.C. §§ 77b(a)(1), 78c(a)(10). 

Cryptocurrency, which did not exist when those laws were passed, is absent from the list. To assert 

enforcement jurisdiction over the cryptocurrency industry, the SEC has shoehorned offers and 

sales of cryptocurrency into a single ambiguous term on the list � namely, �investment contract� 

(see id.) �� which the SEC has treated as though it were a catch-all for virtually any financial 

transactions that the SEC wishes to regulate.   

Congress has passed no law and the SEC has adopted no regulation saying that digital 

assets are �investment contracts� and thus �securities� subject to SEC oversight. Under U.S. law 

as it currently stands, one has to look to a test handed down 76 years ago by the Supreme Court in 

SEC v. W.J. Howey Co., 328 U.S. 293 (1946) to determine whether a particular transaction 

constitutes an �investment contract� under federal securities law. The Howey Court interpreted 

�investment contract� to mean an �investment of money in a common enterprise with a reasonable 

expectation of profits to be derived from the efforts of others� in holding that an offering of orange-

grove interests and related contracts were �investment contracts, as so defined.� See id. at 298-

300. 

Instead of proposing rules notifying the cryptocurrency industry as to which digital assets 

qualify as �securities� subject to SEC oversight, the SEC has obliquely said �that the U.S. federal 

securities law may apply to various activities, including distributed ledger technology, depending 
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C. The SEC Has Failed To Provide Adequate Guidance For The Crypto Market

As SEC Commissioner Peirce has stated, �the Commission has refused, despite many pleas

over many years, to provide regulatory guidance about how our rules apply to crypto-assets, so 

some of the responsibility for the lack of legal and regulatory clarity lies at our doorstep.�9 

7 See SEC, Report of Investigation Pursuant to Section 21(a) of the Sec. Exch. Act of 1934: The DAO (July 
25, 2017) (�DAO Report�) available at https://www.sec.gov/litigation/investreport/34-81207.pdf. 

8 See SEC, Framework for �Investment Contract� Analysis of Digital Assets (Apr. 3, 2019) (�SEC 
Framework�) available at https://www.sec.gov/corpfin/framework-investment-contract-analysis-digital-
assets. 

9 See Commissioner Hester M. Peirce, Response to Staff Accounting Bulletin No. 121. 

on the particular facts and circumstances,�7 and that �issuers and other persons and entities 

engaged in the marketing, offer, sale, resale or distribution of any digital asset will need to analyze 

the relevant transactions� under the �so-called Howey test� to �determine if the federal securities 

laws apply.�8 

This is not a realistic approach to regulating a technologically new industry and asset class. 

The fact-specific nature of any Howey analysis means that some digital asset transactions may 

reflect investment contracts, while others do not. In the absence of formal rulemaking from the 

SEC, determining whether a particular digital asset transaction qualifies as a security under Howey 

currently requires an expensive and labor-intensive analysis that cannot be systematically 

extrapolated to other digital assets or transactions. The end result is extraordinarily costly to U.S. 

innovation in this new industry. American innovators must undertake the substantial legal costs 

needed to proceed in good faith while still risking significant surprise enforcement actions years 

later. 
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Indeed, multiple stakeholders �� from lawmakers to market participants �� have requested 

that the SEC establish new rules to bring much-needed regulatory clarity to the digital assets 

markets. For example, Coinbase recently petitioned the SEC to propose and adopt rules to govern 

the regulation of securities that are offered and traded via digital means, including potential rules 

to identify which digital assets are securities.10 Since then, more than 1,700 individuals signed and 

sent a form letter asking SEC Chair Gary Gensler to begin a notice-and-comment rulemaking 

process for digital asset securities.11 The letter noted that without �smart crypto securities 

regulation,� the United States will fall behind other markets because developers will be deterred 

from innovating, businesses and platforms will be uncertain about what they can launch without 

facing SEC litigation, consumers will be unsure whether products they invest in will be shut down, 

and many will go to offshore venues to transact in digital assets.12 Moreover, Senator John 

Hickenlooper sent a letter to Chair Gensler this month �to urge the SEC to issue regulations for 

digital asset securities through a transparent notice-and-comment regulatory process� because 

�digital asset markets do not [currently] have a coordinated regulatory framework,� which �creates 

uneven enforcement� and a host of other problems.13 

10 See Coinbase, Petition for Rulemaking. 

11 See S. Ho, �Industry Ratchets Up Pressure on SEC Asking For Crypto Regulation, But Gensler Says 
Clear Rules Already Exist,� Thomson Reuters (Aug. 26, 2022) available at 
https://tax.thomsonreuters.com/news/industry-ratchets-up-pressure-on-sec-asking-for-crypto-regulation-
but-gensler-says-clear-rules-already-exist/.  

12 See Letter Type A available at https://www.sec.gov/comments/4-789/4789-4789a.htm. 

13 See Senator J. Hickenlooper, Letter to Chair Gary Gensler (Oct. 13, 2022) available at 
https://www.hickenlooper.senate.gov/wp-content/uploads/2022/10/Sen.-Hickenlooper-Letter-to-Chair-
Gensler-on-Digital-Asset-Regulation2.pdf. 
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14 See Commissioner Hester M. Peirce, How We Howey, Securities Enforcement Forum (May 9, 2019) 
available at https://www.sec.gov/news/speech/peirce-how-we-howey-050919. 

15 See DAO Report. 

16 See Director William Hinman, Digital Asset Transactions: When Howey Met Gary (Plastic) (June 14, 
2018) available at https://www.sec.gov/news/speech/speech-hinman-061418. 

To date, the SEC has not answered these calls. Although Bitcoin was launched in 2009, it 

was not until eight years later in 2017 that the SEC first offered any indication of how it thought 

the securities laws might apply to crypto assets. The SEC�s sporadic, sometimes conflicting actions 

and statements since then have been described by SEC Commissioner Peirce as a �Jackson Pollock 

approach to splashing lots of factors on the canvas without a clear message� to the cryptocurrency 

market.14 

Since 2017, virtually all of the SEC�s enforcement actions and public reports concerning 

digital assets � including the SEC�s July 2017 DAO Report, its August 2019 Digital Assets 

Framework, and various public statements by the SEC�s then-Chair Jay Clayton in 2017 and 2018 

� have focused on the legal theory that sales of digital tokens via initial coin offerings (�ICOs�) 

to finance the development of new cryptocurrencies constitute securities offerings.15 

Critically, at the same time that the SEC was warning about ICOs, it was also telling the 

public that well-established cryptocurrencies, including Bitcoin and Ether, were �no longer� 

securities (if they ever were) because they had become detached from any centralized enterprise, 

in contrast to ICOs used by entrepreneurs to raise capital for startup businesses.16  

As Director Hinman explained in his 2018 speech, �[i]f the network on which the token or 

coin is to function is sufficiently decentralized �� where purchasers would no longer reasonably 

expect a person or group to carry out essential managerial or entrepreneurial efforts �� the assets 
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D. This Enforcement Action Surprised And Harmed Crypto Market Participants

Because XRP was very similar to Bitcoin and Ether, and because XRP was the third-largest

cryptocurrency behind Bitcoin and Ether by market capitalization, numerous stakeholders 

reasonably understood Director Hinman�s speech to mean that the SEC viewed XRP to be outside 

of the SEC�s regulatory purview. In 2020, for example, former CFTC Chair Christopher Giancarlo 

17 Id. 

18 Id. 

19 See R. Crea et al., �Metamorphosis: Digital Assets and the U.S. Securities Laws,� Harvard Law School 
Forum On Corporate Governance (July 7, 2018) available 
at https://corpgov.law.harvard.edu/2018/07/07/metamorphosis-digital-assets-and-the-u-s-securities-laws/. 

20 See SEC Framework (emphasis added). 

may not represent an investment contract.�17 Using Bitcoin and Ether as examples, Director 

Hinman stated that even if these popular cryptocurrencies initially could have been viewed as 

securities, they are no longer securities because the blockchain networks on which they function 

had become sufficiently decoupled from the efforts of any central enterprise, such that they no 

longer satisfied Howey�s requirement of a �central third party whose efforts are a defining factor 

in the enterprise.�18 This concept that a cryptocurrency�s Howey classification may shift over time 

has been colloquially referred to as Director Hinman�s �morphing� theory.19 

Of course, Director Hinman�s speech is not official SEC guidance nor rulemaking, but it 

remains on the SEC�s website today, and his �morphing� theory has been reaffirmed by the SEC. 

For example, the SEC�s 2019 Digital Asset Framework identified �some of the factors to be 

considered in determining whether and when a digital asset may no longer be a security.�20 Until 

Director Hinman�s remarks are superseded by rulemaking, his guidance will rightly continue to 

loom large for the cryptocurrency industry and public. 
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Consistent with statements from other SEC officials, director Hinman named 
bitcoin and ether as examples of cryptocurrencies that were, or had become, 
sufficiently decentralised networks such that regulating the tokens or coins that 
function on them as securities may not be required. If bitcoin and ether are 
sufficiently decentralised, the case for decentralisation of XRP is even stronger.22  

In addition, the widespread market adoption of XRP speaks volumes about how the market 

understood the SEC�s guidance. As this Court has noted, before the SEC filed this lawsuit in 

December 2020, �XRP was listed on over 200 exchanges, billions of dollars in XRP was bought 

and sold each month, numerous market-makers engaged in daily XRP transactions, Ripple�s [On-

Demand Liquidity] product was used by many customers, and XRP was used in third-party 

products, many of which were developed independently of Ripple.� (Dkt. 440 at 4-5). It is 

implausible to think that all of these disparate actors would have done so if they believed, as the 

SEC now claims, that XRP sales were illegal. 

When the SEC alleged for the first time that XRP was a security in its December 2020 

complaint against Ripple, innumerable market participants worldwide were surprised and harmed. 

In the end, the constituents who suffered the most were retail customers, as evidenced by the fact 

that the SEC�s announcement of this lawsuit triggered a $15 billion decline in XRP�s market value. 

This result could have been avoided if the SEC had engaged in the time-tested notice-and-

comment rulemaking process under the Administrative Procedure Act to establish standards that 

21 See C. Giancarlo and C. Bahlke, �Cryptocurrencies and US Securities Laws: Beyond Bitcoin and Ether,� 
Int�l Fin. L. Rev. (June 17, 2020).   

22 Id. (British spelling in original). 

published an article relying on Director Hinman�s analysis to conclude that XRP was not a 

security.21 He explained that �XRP and the underlying XRP Ledger were designed in 2011 and 

2012 specifically as a payment mechanism,� and further stated: 
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23 See OMB, The White House of President Barack Obama, Circular A-4: Regulatory Analysis (2003) 
available at https://obamawhitehouse.archives.gov/omb/circulars_a004_a-4/. 

would have alerted the public that the SEC views XRP as a security. Indeed, the magnitude of the 

direct market impact of this action far exceeds the $1 billion threshold set by the Office of 

Management and Budget (�OMB�) in its guidance to federal agencies on what constitutes a major 

rulemaking deserving of formal quantitative analysis of its benefits and costs.23 The indirect market 

impact of creating this legal uncertainty is not fully quantifiable, but is likely far in excess of the 

$15 billion loss to retail customers. Yet, at the time this action was filed, the SEC failed to address 

the need for a regulatory framework for digital assets, nor has it done so since that time, instead 

choosing to regulate the industry through individual enforcement actions alone.  

ARGUMENT 

The fair notice doctrine is one of the few constitutionally recognized protections against 

the harms caused by unpredictable government enforcement actions. That safeguard is particularly 

important for the cryptocurrency industry, which the SEC has so far chosen to regulate through ex 

post enforcement actions rather than ex ante rulemaking. Summarily dismissing the fair notice 

defense before trial in this case, where there is substantial evidence that the SEC led the market to 

believe that the very conduct it now seeks to punish was allowed, would endanger the viability of 

the defense as a constitutional guardrail in future cases. Notice-and-comment rulemaking on topics 

such as which digital assets are securities is critical to provide regulatory certainty and foster 

American leadership in the global cryptoeconomy.  

In the absence of such rulemaking, the fair notice defense takes on added significance as a 

constitutional barricade against unforeseeable enforcement actions by regulators, especially in 

cases like this one where regulators seek to impose strict liability on conduct without providing 
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I. Existing Due Process Precedents Prohibit Unforeseeable Enforcement Actions

Existing precedents furnish substantial support for Ripple�s invocation of the fair notice

defense. The Fifth Amendment to the Constitution prohibits federal government agencies such as 

the SEC from depriving anyone of �life, liberty, or property, without due process of law.� U.S. 

Const. Amend. V. One of the fundamental principles of due process �in our legal system is that 

laws which regulate persons or entities must give fair notice of conduct that is forbidden or 

required.� Fox, 567 U.S. at 253. �This requirement of clarity in regulation is essential to the 

protections provided by the Due Process Clause of the Fifth Amendment,� and �requires the 

invalidation of laws that are impermissibly vague.� Id. A statute or regulation violates due process 

if it �fails to provide a person of ordinary intelligence fair notice of what is prohibited, or is so 

standardless that it authorizes or encourages seriously discriminatory enforcement.�  Id.  

As the Supreme Court has stated, when �an agency�s announcement of its interpretation is 

preceded by a very lengthy period of conspicuous inaction, the potential for unfair surprise is 

acute.� Christopher v. SmithKline Beecham Corp., 567 U.S. 142, 158 (2012). Accordingly, the 

Supreme Court and Second Circuit have upheld fair notice defenses like Ripple�s in circumstances, 

such as those presented here, where a regulator�s change in enforcement policy created unfair 

surprise as to whether charged conduct violated the law.  

For example, the Supreme Court in FCC v. Fox Television Stations, Inc. dismissed 

enforcement actions by the Federal Communications Commission (�FCC�) alleging that Fox and 

ABC television stations violated a statute prohibiting the broadcasting of indecent material because 

the FCC failed to give Fox or ABC fair notice that fleeting obscenity could be found actionably 

prior guidance that they view the conduct as illegal. As a prudential matter, the Court should allow 

the fair notice defense in this case to proceed to the trial phase to ensure that the existing due 

process precedents underpinning this vital constitutional protection remain valid. 
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changed� such that their conduct violated the statute �as interpreted and enforced by the agency 

failed to provide a person of ordinary intelligence fair notice of what is prohibited.� Id.  

The Second Circuit reached a similar result in Upton v. SEC, 75 F.3d 92 (2d Cir. 1996). 

There, the SEC sanctioned the CFO of a broker-dealer for failing to prevent his firm from engaging 

in an industry-standard practice that the SEC determined, without adequate prior notice, violated 

the SEC�s customer protection rule. Before the charged conduct, the SEC had ordered public 

administrative proceedings against another brokerage firm and two of its managers for engaging 

in the same practice, and the CFO�s firm was informally warned by a New York Stock Exchange 

examiner that the SEC might consider this practice to be illegal. Id. at 94-95. However, the SEC 

had otherwise given little indication to the public that it viewed the practice as problematic. Id. at 

94-98. The Second Circuit vacated the SEC�s decision to sanction the CFO because he �was not

on reasonable notice that [his company�s] conduct might violate� the relevant SEC rule, and 

because the SEC �may not sanction [the CFO] pursuant to a substantial change in its enforcement 

policy that was not reasonably communicated to the public.� Id. at 98. 

These cases, and others like them, stand for the proposition that government agencies 

cannot enforce legal prohibitions against conduct that their prior enforcement policies allowed 

absent fair notice. See, e.g., KPMG, LLC v. SEC, 289 F.3d 109, 115-16 (D.C. Cir. 2002) (KPMG 

indecent. 567 U.S. at 254. Prior to bringing those lawsuits, the FCC had a long-standing policy 

that distinguished between the repetitive occurrence of obscenity, which warranted indecency 

enforcement actions, versus isolated or occasional obscenity, which did not. Id. at 245-47. After 

the Fox and ABC broadcasts at issue, which involved fleeting obscenity, the FCC changed its 

enforcement policy and sued Fox and ABC for violating the indecency statute. Id. at 254. The 

Supreme Court held that the FCC�s �lack of notice to Fox and ABC that its interpretation had 
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II. SEC Rulemaking Is Essential To Account For New Technology In The Crypto Space

While the fair notice defense provides a vital constitutional backstop against unexpected

SEC enforcement actions, it is not an adequate substitute for SEC rulemaking. Absent legislative 

reform, notice-and-comment rulemaking from the SEC that addresses the new technology 

lacked fair notice of the SEC�s novel interpretation of an accounting rule); Trinity Broadcasting 

of Florida, Inc. v. FCC, 211 F.3d 618, 629-30 (D.C. Cir. 2000) (Trinity lacked fair notice of the 

FCC�s interpretation of a regulation in light of prior conflicting statements by the FCC, 

applications Trinity made that demonstrated its interpretation of the regulation, and the FCC�s 

prior precedent of declining to enforce its regulation in this way); accord NLRB v. Majestic 

Weaving Co., 355 F.2d 854, 860 (2d Cir. 1966) (criticizing �when a financial penalty is assessed 

for action that might well have been avoided if the agency�s changed disposition had been earlier 

made known, or might even have been taken in express reliance on the standard previously 

established�). 

Bearing these precedents in mind, the SEC is not entitled to a summary judgment ruling 

that finds, as a matter of law, that there is no set of facts under which Ripple�s fair notice defense 

could prevail at trial. As Ripple has argued, the mere fact that so many market participants believed 

that XRP sales were allowed raises substantial, disputed questions of fact about whether a person 

of ordinary intelligence would have understood the SEC�s guidance to allow the very XRP sales 

that it is now seeking to punish. Based on that fact alone, a reasonable jury could answer that 

question � which is central to the disposition of Ripple�s fair notice defense �� in Ripple�s favor. 

As a result, that question cannot be resolved on summary judgment papers. It must be tried. 

More broadly, because there is substantial legal and factual support for Ripple�s invocation 

of the fair notice defense in this case, summarily dismissing the defense on this record would 

jeopardize the validity of the defense in future cases.  
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financial markets and create new opportunities for American entrepreneurs and investors.  

Foreign governments are already drafting and adopting regulations that meet the specific 

needs of cryptocurrency markets. For example, the European Union (�EU�) recently agreed on the 

Markets in Crypto Assets (�MiCA�) regulation first proposed in 2020, and countries and markets 

such as the United Kingdom, Switzerland, Hong Kong, Australia, Brazil, and Dubai have all taken 

important steps towards establishing or have already established cryptocurrency regulations.25 

24 See President Biden, Executive Order on Ensuring Responsible Development of Digital Assets. 

25  See EU Council, Digital Finance: Agreement Reached on European Crypto-assets Regulation (MiCA) 
(June 31, 2022); HM Treasury, Government Sets Out Plan to Make UK a Global Cryptoasset Technology 
Hub (Apr. 4, 2022); Swiss Federation, Federal Act on the Adaptation of Federal Law to Developments in 
Distributed Electronic Ledger Technology (Sept. 15, 2014); Hong Kong Legislative Council, Anti Money 
Laundering and Counter-Terrorist Financing (Amendment) Bill (June 24, 2022); Australian Treasury, 
Crypto Asset Secondary Service Providers: Licensing and Custody Requirements (Consultation Paper) 
(Mar. 21, 2022); Chamber of Deputies, Projeto de Lei Nº 4401, De 2021 (Aug. 21, 2021); Dubai Financial 
Services Authority, Consultation Paper No. 143, Regulation of Crypto Tokens (Mar. 8, 2022).  

presented by digital assets is the only way to provide the regulatory clarity needed for the United 

States to play a leadership role in this industry. 

The United States has the opportunity to spearhead the responsible development of digital 

assets and related innovations across the globe. In order for this to occur, as President Biden 

recently acknowledged, �an evolution and alignment of the United States Government approach 

to digital assets� is needed,24 particularly as to the regulation of digital asset securities. The United 

States does not currently have a functioning market in digital asset securities due to the lack of a 

clear and workable regulatory regime. Coinbase and many other U.S. trading platforms have tried 

in good faith to steer clear of listing digital assets that the SEC may deem to be securities to ensure 

that they operate in full compliance with existing laws. But new rules facilitating the use of digital 

asset securities would allow for a more efficient and effective allocation of capital in American 
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26  SEC, SEC Nearly Doubles Size of Enforcement�s Crypto Assets and Cyber Unit (May 3, 2022) available 
at https://www.sec.gov/news/press-release/2022-78. 

The SEC, however, has not taken any meaningful steps in this direction at all. Although 

there is now a multi-trillion dollar global market for trading in digital assets, the SEC has not yet 

opened a public dialogue, even informally, with digital asset market participants about the design 

of a practical regulatory framework, let alone proposed any new rules. Rather than initiate 

rulemaking, the SEC�s current Chair, Gary Gensler, has made a variety of assertions through 

speeches and testimony that have introduced fear and uncertainty in cryptocurrency markets. But 

the ongoing informal suggestions that certain digital assets may be securities under some as-yet-

undisclosed standard, coupled with erratic shifts in the SEC�s enforcement priorities, has now 

created untenable uncertainty for the U.S. cryptocurrency industry and market participants.  

Indeed, the SEC recently announced that its Enforcement Division�s Crypto Assets and 

Cyber Unit would soon double in size.26 Leading with enforcement actions before proposing rules 

results in arbitrary outcomes with limited value as guiding precedent. Ripple and others have been 

the subject of extensive enforcement scrutiny while others � with nearly identical products or 

services � have apparently been subject to none. This approach has led to both confusion and the 

uneven treatment of market participants. Regulators should not be picking winners and losers in 

the cryptocurrency industry. They should be setting the rules openly so all companies have a 

chance to follow them.  

It is no answer to say that all digital assets should simply be registered with the SEC. 

Registration under current SEC rules is incompatible with the way that most digital assets function. 

For example, assets trading on securities exchanges must meet registration, disclosure, and listing 

requirements that are currently tailored to issuers of traditional debt and equity securities of public 
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companies. But most digital assets trading on platforms like Coinbase do not represent ownership 

stakes in complicated public companies or pay returns to investors through dividends or interest. 

Traditional disclosures also do not cover features unique to digital assets that would be considered 

important to market participants, such as the supply and demand of cryptocurrency tokens, the risk 

of blockchain network attacks, what kind of governance rights are embedded in which tokens, who 

has the ability to change the code underlying the assets or network, and other features that do not 

exist with respect to stocks and other traditional securities. The disclosures that digital asset holders 

may need are materially different from those that public companies typically make. If current 

disclosure rules were applied, cryptocurrency market participants would be left with both 

incomplete and irrelevant information. 

In addition, existing SEC registration requirements for national securities exchanges are 

currently unsuitable to the way digital asset platforms operate. A major innovation in digital asset 

markets has been to internalize the custodying, trade matching, execution, and settlement of digital 

assets within a single entity, thereby reducing the number of intermediaries and associated 

transaction costs imposed on customers � a meaningful and groundbreaking benefit. Existing 

SEC requirements, however, only allow broker-dealers to be members of registered securities 

exchanges, meaning that retail customers can only trade assets on exchanges indirectly by using 

the services of broker-dealers that charge transaction fees and add intermediation risks that could 

be avoided on digital asset trading platforms, again to the benefit of customers.  

These hurdles risk driving investment and innovation in digital assets offshore, potentially 

to jurisdictions with fewer regulatory burdens and consumer safeguards. If this occurs, U.S.-based 

retail and institutional customers will continue to buy and sell digital assets, but will do so on 

unreliable overseas platforms, and no U.S. regulators will be able to protect them. Failure to 
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As SEC Commissioner Peirce has stated, �Neither complex [SEC] staff guidance nor 

enforcement actions are a satisfactory way to guide people who are eager to comply with the law, 

but unsure how to do so.�27 Rather, �the right way to build a regulatory framework� for 

cryptocurrency is to use the authority that Congress has conferred on the SEC to engage in �notice-

and-comment rulemaking.�28 Coinbase and many other market participants have petitioned the 

SEC to do so. 

III. A Robust Fair Notice Defense Is Critical In The Absence Of Crypto Rulemaking

Until the SEC engages in rulemaking for cryptocurrency, the fair notice defense is a

constitutionally required brace against arbitrary, surprise cryptocurrency enforcement actions. As 

the Supreme Court has made clear, the fair notice defense is intended to address �at least two 

connected but discrete due process concerns: first, that regulated parties should know what is 

required of them so they may act accordingly; second, precision and guidance are necessary so 

that those enforcing the law do not act in an arbitrary or discriminatory way.� Fox, 567 U.S. at 

253-54. Both concerns are implicated by the SEC�s pattern of prioritizing enforcement over

rulemaking when it comes to regulating cryptocurrency. Absent notice-and-comment rulemaking 

27 Commissioner Hester M. Peirce, Paper, Plastic, Peer-to-Peer (Mar. 15, 2021) available at 
https://www.sec.gov/news/speech/peirce-paper-plastic-peer-to-peer-031521. 

28  Commissioner Hester M. Peirce, On the Spot: Remarks at �Regulatory Transparency Project Conference 
on Regulating the New Crypto Ecosystem: Necessary Regulation or Crippling Future Innovation?� (June 
14, 2022) available at https://www.sec.gov/news/speech/peirce-remarks-regulatory-transparency-project-
conference. 

resolve these shortcomings leaves American investors vulnerable due to a lack of regulatory 

clarity, prevents U.S. market participants from leveraging the efficiencies new technologies can 

offer, and materially impairs the use of U.S. markets to raise capital for the development of such 

innovations. Such results are wholly inconsistent with the SEC�s mission. 
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strict liability on conduct that it previously signaled was lawful. 

Coinbase remains hopeful that the SEC will seize the opportunity to engage with public 

stakeholders to fashion pragmatic cryptocurrency regulations. But in the absence of such 

regulations, requiring the SEC to give fair notice of what conduct in the cryptocurrency industry 

it views as illegal before suing remains a fundamental due process check. Preventing Ripple�s fair 

notice defense from even being heard at trial will not only undermine Ripple�s ability to avail itself 

of a defense afforded by the basic tenets of due process, but will also give the SEC no incentive to 

engage in the rulemaking work the cryptocurrency industry and its customers need.      

to address the collateral harms caused by unexpected enforcement actions, the fair notice defense 

is a critical deterrent against the SEC�s current enforcement-centric approach to digital assets. 

Therefore, the lack of notice-and-comment rulemaking should be weighed heavily by courts 

considering a fair notice defense, especially in cases like this one where the SEC seeks to impose 
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CONCLUSION 

For the foregoing reasons, the Court should deny the SEC�s motion for summary judgment 

dismissing Ripple�s fair notice defense.  

Dated: , 2022 
New York, New York 

CAHILL GORDON & REINDEL LLP 

By: 
Nola B. Heller  

 Samson A. Enzer

32 Old Slip 
New York, New York 10005 

 (212) 701-3000
nheller@cahill.com
senzer@cahill.com

Attorneys for Amicus Curiae Coinbase, Inc.  
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INTERESTS OF  

The Blockchain Association (the �Association�) is a membership organization of industry 

leaders advocating for the innovation and collaboration necessary to support American leadership 

of the blockchain industry.  The Association advocates for a public policy environment to help 

blockchain networks thrive in the United States.  The Association accomplishes this goal by 

educating key constituencies about how blockchain technology can bring about a more secure, 

private, and competitive digital marketplace in the United States.  It also advocates for regulatory 

clarity so that the United States can be the leader in blockchain innovation.  It further coordinates 

with industry, government, and aligned groups to amplify the Association�s message and effect 

meaningful change.  The Association�s nearly one hundred members range from blockchain 

projects to early stage investors, exchange platforms, and other infrastructure providers. 1  

The Association is keenly interested in major litigation regarding blockchain issues, 

because in this nascent area, overly broad court rulings could negatively affect the entire 

blockchain industry in entirely unanticipated and unintended ways.  The Association, as a leader 

in the blockchain industry, has a significant interest in this litigation:  a ruling that does not account 

for the many different types of blockchain technologies and industry uses, in ways that make 

material differences in legal outcomes, could deleteriously affect the Association and its members.   

INTRODUCTION AND SUMMARY OF ARGUMENT 

Statements made by the Securities and Exchange Commission (the �SEC�) in this case and 

others illustrate that it views the United States securities laws, and in particular the registration 

provisions, as applying beyond the initial �investment contract� between the issuer of a blockchain 

product and its primary purchasers.  In other words, even if an initial token issuance qualified as 

an investment contract, and thus had to be registered (or qualify for an exemption) under Section 

                                                 
1  This amicus brief reflects the views of the Association, but does not reflect the views of 
any individual member of the Association.  While Ripple Labs, Inc. (�Ripple�) is a member of 
the Association, it did not contribute to or participate in the preparation of this brief.  
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5 of the Securities Act of 1933, the SEC seems to believe that that token remains a �security� 

through further, downstream transactions, no matter what rights the initial purchaser kept for 

themselves (vis-à-vis the seller) before selling the token downstream, why the downstream user 

purchases that token, or how that token is used.  Indeed, the SEC Chair Gary Gensler recently 

opined, without significant explanation, that the �vast majority� of tokens are securities.2  

Put simply, that view should not be � cannot be � the law.  A token is a piece of software.  

There is no doubt that anything, even software, can be issued as part of an investment contract.  

There is also no doubt that the software itself, transferred without any legal rights at all, is not that 

investment contract.   

The SEC�s extremely broad interpretation of the securities laws would have devastating 

effects on the industry (and even outside the industry).  Market participants acquire tokens in many 

different ways, and use them for many different purposes.  Many of those methods or uses have 

nothing to do with primary sales or distributions of tokens, such as payment for goods and services, 

conveyance of intellectual property rights, inventory tracking and other �back office� functions, 

or for a specific purpose in a given blockchain project.   

In fact, numerous other examples from the industry demonstrate how tokens are used in 

practice, outside the ambit of anything that could possibly be considered an investment contract.  

                                                 
2  See Gary Gensler, Chairman, Securities and Exchange Comm�n, Statement on Financial 
Stability Oversight Council�s Report on Digital Asset Financial Stability Risks and Regulation 
Before the Financial Stability Oversight Council Open Meeting (Oct. 3, 2022), available at 
https://www.sec.gov/news/speech/gensler-statement-fsoc-meeting-100322 (�Of the nearly 
10,000 tokens in the crypto market, I believe the vast majority are securities�); see also Gary 
Gensler, Chairman, Securities and Exchange Comm�n, Prepared Remarks of Gary Gensler on 
Crypto Markets, Penn Law Capital Markets Association Annual Conference (April 4, 2022), 
available at https://www.sec.gov/news/speech/gensler-remarks-crypto-markets-040422 (�many 
of the tokens trading on these platforms may well meet the definition of �securities��); Gary 
Gensler, Chairman, Securities and Exchange Comm�n, Remarks Before The Aspen Security 
Forum (Aug. 3, 2021), available at https://www.sec.gov/news/speech/gensler-aspen-security-
forum-2021-08-03 (�I believe we have a crypto market now where many tokens may be 
unregistered securities�). 
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Indeed, much of the industry focuses on building digital networks that utilize tokens that are not 

designed or intended to qualify as securities.  Applying the securities laws to those tokens � 

whether or not through the prism of the Howey test � would significantly restrict those networks 

from functioning.  In this case, a ruling not narrowly tailored to the particular facts at issue could 

create havoc across a wide array of individuals and entities in the blockchain space.  

Additionally, the SEC�s draconian view that a token initially sold in an investment contract 

continues to be inextricably linked with that investment contract when it is subsequently 

transferred � even when any legal rights between the issuer and the initial purchaser are not 

transferred with the token � would destroy nearly an entire industry.  Numerous tokens would not 

be able to function for their intended purpose, or at all.   

Market participants across the industry already struggle to see through the fog as to how 

securities laws apply to digital assets due to the SEC�s pattern of �regulation by enforcement,� and 

its history of inconsistent, incomplete, and confusing public statements.  Here, for instance, the 

SEC asserts that any market participant of ordinary intelligence should not only understand that 

XRP was originally issued as part of an investment contract, but that XRP itself, in its current 

incarnation in a secondary market, is a security.  The SEC�s position that market participants can 

simply follow the securities laws falls flat, because the securities laws do not contemplate how an 

asset that may have been issued as a security can exist when it is no longer attached to any form 

of investment contract, a crucial consideration when attempting to apply Howey.   

The SEC�s apparent response to these concerns � relegated to a footnote in its 75-page 

opposition brief, and (to our knowledge) not previously stated in any formal rule or guidance � is 

that the industry need not worry about secondary market transactions in tokens, because an initial 

token seller like Ripple should register its token as a security, and transactions between two public 

investors not involving affiliates, dealers, or underwriters are exempt from registration 
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requirements, �despite such transactions involving securities.�  This answer cannot suffice.  

Registration is not �just� registration.  It necessitates following the securities laws and regulations 

for buying, selling, brokering, dealing, custodying, trading, and exchanging.  And those regulations 

were not designed to, and do not, address a significant portion of how industry participants use 

tokens.  

Finally, the SEC disregards clear Supreme Court and Second Circuit precedent instructing 

that securities transactions that take place abroad are beyond the jurisdictional reach of the SEC.  

Though the blockchain industry is global in nature, the federal securities laws are not.  The Second 

Circuit has repeatedly re-emphasized the Supreme Court�s lesson on this subject.  Accordingly, 

both for liability and (if necessary) damages purposes, this Court should be mindful of the limits 

of the securities laws.  Even if XRP (or any particular token) were found to be a security, this Court 

should properly cabin any findings to �territorial� transactions, and exempt transactions where the 

SEC has not sustained its burden to prove territoriality. 

ARGUMENT 

I. THE COURT SHOULD CONSIDER A TOKEN�S PARTICULAR USE OR 
PURPOSE 

Tokens can be designed or used in virtually any way that a piece of software can be 

programmed to be used.  The possibilities are limitless. 

The Association�s members, counterparties, business partners, or customers acquire tokens 

in many different ways.  Some participants may acquire tokens directly from a blockchain project, 

whether or not initially sold as part of an �investment contract.�  But those participants are just 

one part of the market.  Other market participants acquire tokens in other ways.  Some purchase 

tokens through a digital asset exchange like Coinbase, Kraken, Binance, FTX, or many others, or 

buy tokens directly from another party in a peer-to-peer transaction.  Some acquire (or borrow) 

tokens from �liquidity pools,� with no particular counterparty at all, such as in a decentralized 
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finance protocol.  Some acquire tokens by performing some service for a blockchain project, such 

as writing software, coding back-end processes or user interfaces, creating design work, or 

discovering bugs.  Some acquire tokens through a giveaway to jump-start a network, where there 

is no investment of money, time, effort, or anything else.  Some receive tokens as a gift, either 

welcome, or even uninvited, such as where an individual sends tokens to another�s wallet out of 

the blue.  Some acquire tokens through �play-to-earn� models, where they receive tokens for 

achieving certain success in online games.  This list is not nearly exhaustive. 

Once a person has acquired a token, that token can be used in just as many different ways.  

Certainly, some use it as they would any asset, attempting to profit from the appreciation in value 

of a given token, through sales, lending, or borrowing � and, depending on the project, those profits 

might or might not depend on the efforts of the initial issuers.  Some people use tokens as a 

currency or a payment method.  In the SEC�s memorandum of law in support of its motion for 

summary judgment, ECF No. 640 (the �SEC Moving Brief� or the �SEC Moving Br.�), the SEC 

quotes Mr. Garlinghouse saying, �I can�t buy coffee with XRP.�  SEC Moving Br. at 43.  But that 

quote is from 2018, and cryptocurrency has changed dramatically since then.  Many companies � 

including Google,3 AMC,4 Subway,5 and yes, even coffee purveyor Starbucks6 � accept 

cryptocurrency as payment for goods and services.  Likewise, PayPal permits users to transfer 

                                                 
3  Oliver Knight, Google Partners With Coinbase to Accept Crypto Payments for Cloud 
Services, Yahoo! Finance (Oct. 11, 2022), https://ca.finance.yahoo.com/news/google-partners-
coinbase-accept-crypto-121803385.html. 
4  Chris Katje, AMC To Accept Bitcoin and Crypto For Payment, Are NFT Commemorative 
Tickets Next?, Yahoo! Finance (Sept. 19, 2021), https://finance.yahoo.com/news/amc-accept-
bitcoin-crypto-payment-205509000.html. 
5  Andrew Torba, I Bought Subway With Bitcoin and It Was Awesome, Coindesk (Nov. 22, 
2013), https://www.coindesk.com/business/2013/11/22/i-bought-subway-with-bitcoin-and-it-
was-awesome/. 
6  Samyuktha Sriram, Customers Can Reload Starbucks Card With Bitcoin and Ethereum 
As Coffeehouse Explores �Tokenizing Stars,� Yahoo! Finance (Nov. 11, 2021), 
https://finance.yahoo.com/news/customers-reload-starbucks-card-bitcoin-154130368.html. 
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cryptocurrency to other users, including to pay for goods and services.7  Others use cryptocurrency 

ATMs to transfer their tokens into cash for immediate use to pay for goods and services.  Recently, 

the venerable financial institution BNY Mellon announced that it would accept cryptocurrency 

deposits from retail users, just like it accepts fiat currency.8   

Some tokens are used in a particular implementation in a blockchain-based infrastructure.  

Such tokens can be used, inter alia, to pay (or receive discounts on) transaction fees;9 to serve as 

a �receipt� for liquidity provided to a liquidity pool;10 as a payment for transferring data across a 

blockchain-based network for internet-connected devices that uses nodes as hotspots to connect 

wireless devices to the network;11 to allow users access to decentralized online cloud storage;12 to 

attain access to specific features in games;13 to purchase in-game items;14 and many more.  These 

tokens may or may not have been originally issued as part of an investment contract, but they can 

have many kinds of consumptive uses outside that initial issuance (and lack any or all of the rights 

that were transferred as part of the initial investment contract). 

                                                 
7  PayPal Users Can Now Transfer, Send, and Receive Bitcoin, Ethereum, Bitcoin Cash, 
and Litecoin, Paypal (Aug. 12, 2022), https://newsroom.paypal-corp.com/2022-06-07-PayPal-
Users-Can-Now-Transfer-Send-and-Receive-Bitcoin-Ethereum-Bitcoin-Cash-and-Litecoin. 
8  Mehnaz Yasmin and Saeed Azhar, BNY Mellon to offer crypto services in digital asset 
push, Yahoo! Finance (Oct. 11, 2022), https://finance.yahoo.com/news/bny-mellon-offer-crypto-
services-143413827.html. 
9  What Are Transaction Fees?, Bitcoin.com, https://www.bitcoin.com/get-started/what-are-
transactions-fees/ (last visited Oct. 25, 2022). 
10  What Are Liquidity Pools?, Gemini (Nov. 30, 2021), 
https://www.gemini.com/cryptopedia/what-is-a-liquidity-pool-crypto-market-liquidity. 
11  Andrew Hayward, Andreessen-Backed Helium Raises $111 Million to Grow Crypto 
Wireless Network, Decrypt (Aug. 10, 2021), https://decrypt.co/78222/andreessen-backed-helium-
raises-111-million-to-grow-crypto-wireless-network. 
12  Why Decentralized Data Storage Could be the Next Big Thing in Web 3.0, Cryptonews 
(Sept. 19, 2022), https://cryptonews.com/news/why-decentralized-data-storage-could-next-big-
thing-web-30.htm. 
13  Roy Gaurav, How The Gaming Industry Uses Crypto?, CoinMarketCap (Jan. 2022), 
https://coinmarketcap.com/alexandria/article/how-the-gaming-industry-uses-crypto. 
14  Nexon America Accepts Cryptocurrencies for Purchase of In-Game Items, Yahoo! 
Finance (Dec. 14, 2021), https://finance.yahoo.com/news/nexon-america-accepts-
cryptocurrencies-purchase-150000404.html. 
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Token usage extends literally to the limits of imagination.  Some tokens allow users to 

participate in community governance, such that a participant can vote on a proposal for a given 

project, or even create one.15  Other tokens allow users to collectively own some asset like a 

domain name.16  Some tokens are �stablecoins,� pegged to the value of some other assets like fiat 

currency.17  Some tokens represent digital embodiments of art, music, videos, or other media, and 

can convey intellectual property rights in a host of ways, with various encoded limits.  A �non-

fungible token� or �NFT� is a common example of such a token.18  Such tokens sometimes come 

with attendant benefits, such as membership in a club, or rights to receive a signed album.19  

Separately, some blockchains (typically private blockchains) use tokens for back-office 

transactions like inventory tracking.20  

With all of these uses (and many more), a token is functionally quite unlike, say, a stock 

certificate.  In the old days, before digitalization, a stock certificate was printed on a piece of paper.  

The physical piece of paper itself was no more than a representation of ownership, voting rights, 

or dividends.  It didn�t matter if that physical piece of paper was treated as �the security� in the 

secondary market, because it was inseparable from the rights attendant to its investment contract.  

                                                 
15  Alex Lielacher, What Is A Governance Token? A Beginner�s Guide, Crypto.News (July 
24, 2022), https://crypto.news/learn/what-is-a-governance-token/. 
16  Leeor Shimron, Amazon.eth, Starbucks.bitcoin, Coke.dao? Crypto Domain Names Are 
The Next Big NFT Craze, Forbes (Sept. 10, 2022), 
https://www.forbes.com/sites/leeorshimron/2022/09/10/amazoneth-starbucksbitcoin-cokedao-
crypto-domain-names-are-the-next-big-nft-craze/?sh=4cc5e866b1dd. 
17  Tomio Geron, Why Stablecoins Stand Out in the Cryptocurrency World, The Wall Street 
Journal (June 10, 2019), https://www.wsj.com/articles/why-stablecoins-stand-out-in-the-
cryptocurrency-world-11560218460. 
18  Jazmin Goodwin, What is an NFT? Non-fungible tokens explained, CNN Business (Nov. 
10, 2021), https://www.cnn.com/2021/03/17/business/what-is-nft-meaning-fe-series/index.html. 
19  Shivani Vora, The Global Restaurant Brand With The Million Dollar NFT Membership 
Club, Forbes (Mar. 19, 2022), https://www.forbes.com/sites/shivanivora/2022/03/19/the-global-
restaurant-brand-with-the-million-dollar-nft-membership-club/?sh=4ff4dab31a5f. 
20  Blockchain for Supply Chain: Track and Trace, Amazon Web Services, 
https://aws.amazon.com/blockchain/blockchain-for-supply-chain-track-and-trace/ (last visited 
Oct. 25, 2022). 
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The SEC could easily treat the stock certificate as the stock itself � it made little difference.   

Because tokens are infinitely designable software, they fundamentally change this 

paradigm.  Both a stock certificate and a token can be provided to others in a secondary market.  

But the token, unlike the stock certificate, can be acquired and used in untold ways that have 

nothing to do with an investment contract.  Treating the token itself as if it were a security makes 

no sense under the securities laws, and creates a host of �square peg, round hole� problems that 

the SEC has not addressed.  The lack of clear direction from the SEC as to all of the secondary 

effects of treating token themselves as securities makes it all the more important that any ruling in 

this case is narrowly tailored to the facts and circumstances presented here. 

II. THE SEC UNLAWFULLY INCLUDES SECONDARY SALES AS EVIDENCE OF AN 
INVESTMENT CONTRACT 

The SEC, in this case and others, has taken the position that a token itself is a security, such 

that subsequent, secondary transactions in that token constitute an unregistered securities offering 

in violation of the securities laws.  For example, the SEC cites, to support the argument that XRP 

purchasers reasonably expected to profit, the fact that XRP is tradeable on secondary 

cryptocurrency trading platforms.  SEC Moving Br. at 55-56.  In arguing that such profits would 

result from the efforts of Ripple, the SEC argues that Ripple intended to maintain a secondary 

market for users to sell XRP.  SEC Moving Br. at 62.  The SEC further argues that purchasers of 

XRP who resold XRP to others acted as �statutory underwriter[s]� of Ripple�s offering.  SEC 

Moving Br. at 64.  And the SEC has previously stated in this case (in opposition to a motion to 

intervene by XRP holders) that, as an embodiment of the facts and circumstances under which it 

was offered and sold, �[t]he XRP traded, even in the secondary market � today represents that 

investment contract.�  ECF No. 153 at 24.   

These statements are not accidents.  The SEC has taken a similar position in other matters.  

In a recently-filed complaint, SEC v. The Hydrogen Tech. Corp., et al., Case 1:22-cv-08284-LAK 
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(S.D.N.Y.), ECF No. 3 (the �Hydrogen Complaint�), the SEC alleged that the defendants violated 

the securities laws by selling tokens �in the secondary trading market.�  In SEC v. Kik Interactive 

Inc., 19 Civ. 5244 (AKH) (S.D.N.Y.), ECF No. 58, the SEC argued that �[a]ll purchasers of Kin � 

those who bought Kin directly from Kik and those who bought in the secondary market � were 

deprived of the important disclosures that a registration statement and SEC reporting would have 

provided regarding their investments� (emphasis added).  Several SEC settlement orders reflect 

similar statements.21  And SEC Chair Gary Gensler has recently stated that the �vast majority� of 

tokens are � not were, but are � securities.22   

The Association respectfully submits that even if this Court holds that the original issuance 

of XRP was a security, the Court should refrain from deciding that secondary sales are investment 

contracts, or that XRP itself is, today, a security.  To the extent that the SEC is taking the position 

that secondary market transactions of XRP � or any other token � can be considered securities, 

that position is not legally supportable and would have disastrous effects in the industry at large.  

The amicus brief filed by the Chamber of Digital Commerce (ECF No. 649, the �Chamber 

Amicus�) persuasively makes the legal argument that under existing law, tokens themselves � even 

                                                 
21  See, e.g., In the Matter of Block.one, SEC Admin. Proc. 3-19568, at 4 (Sept. 30, 2019), 
available at https://www.sec.gov/litigation/admin/2019/33-10714.pdf (�Block.one did not take 
any steps to prevent the ERC-20 Tokens from being immediately resellable to U.S.-based 
purchasers in secondary market trades.�); In the Matter of Zachary Coburn, SEC Admin. Proc. 
3-18888, at 1-2 (Nov. 8, 2018), available at https://www.sec.gov/litigation/admin/2018/34-
84553.pdf (finding that �an online platform that allow[ed] buyers and sellers to trade certain 
digital assets � in secondary market trading� was a securities exchange); In the Matter of 
Tokenlot, LLC, Lenny Kugel, and Eli L. Lewitt, SEC Admin. Proc. 3-18739, at 4 (Sept. 11, 
2018), available at https://www.sec.gov/litigation/admin/2018/33-10543.pdf  (finding that 
respondents acted as brokers or dealers when they sold �digital tokens in secondary trading that 
occurred after those tokens� initial offering periods had ended�); In the Matter of Munchee Inc., 
SEC Admin. Proc. 3-18304, at 5 (Dec. 11, 2017), available at
https://www.sec.gov/litigation/admin/2017/33-10445.pdf (finding that MUN tokens were 
securities because, in part, �Munchee intended for MUN tokens to trade on a secondary 
market�). 
22  David Hollerith, SEC Chair Gensler says �vast majority� of cryptocurrencies are 
securities, Yahoo! Finance (Sept. 8, 2022), https://finance.yahoo.com/news/sec-chair-gensler-
majority-cryptocurrencies-securities-124610154.html. 
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if the subject of an investment contract � are not themselves securities.  See Chamber Amicus at 5-

7.  As a factual and policy matter, if a token initially sold in an investment contract is always 

inextricably linked with that investment contract every time it is subsequently transferred (even if 

it is transferred without any of that investment contract�s attendant rights), then none of the above 

myriad applications of tokens � nearly an entire industry � could possibly function.  To the 

contrary, even if a token were originally sold in an investment contract, that token is separate and 

separable from the original investment contract.   

III. UNDER THE HOWEY TEST, MANY SECONDARY MARKET TRANSACTIONS IN 
TOKENS ARE NOT SECURITIES TRANSACTIONS  

 A. The Howey Test 

The Securities Act defines the term �security� as including �any note, stock, treasury stock, 

security future, security-based swap, bond, debenture, evidence of indebtedness, certificate of 

interest or participation in any profit-sharing agreement, � transferable share, investment 

contract,� or other listed instruments.  15 U.S.C. § 77b(1).  The question of whether an instrument 

is a security often turns on whether the instrument is an �investment contract� under that definition.  

In SEC v. W.J. Howey Co., 328 U.S. 293 (1946), the Supreme Court articulated that test:  �an 

investment contract, for purposes of the Securities Act, means a contract, transaction or scheme 

whereby a person invests his money in a common enterprise and is led to expect profits solely 

from the efforts of the promoter or a third party.�  328 U.S. at 298-299 (emphasis added).   

An analysis of the Howey factors reveals that many secondary market transactions � and 

most uses of tokens as listed above � do not meet the test of an �investment contract.�  A token, 

by itself, is not a �contract, transaction or scheme,� but rather an instrument, or asset, or just 

software.  The asset itself, once severed from any �contract, transaction or scheme� that may have 

existed, is not a security.  While, as the SEC points out numerous times, the Howey test is 

�flexible,� see SEC�s Memorandum of Law in Opposition to Defendants� Motion for Summary 
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Judgment, ECF No. 674 (the �SEC Opp.�) at 1, 12, 13 15, it is not infinitely so.  The SEC should 

not be able to expand the definition of a �scheme� to cover any digital asset that was once relevant 

in any way to an investment contract, particularly when the token is no longer tied to that 

investment contract (if there ever was one).  

1. Many Blockchain Transactions Do Not Satisfy the �Investment of Money� Clause 

The SEC Moving Brief asserts that the �investment of money� prong of Howey is 

undisputed.  SEC Moving Brief at 649 (�Defendants do not dispute that they offered and sold XRP 

in exchange for �money,� which suffices to establish the �investment of money� aspect of the 

Howey test�); SEC Opp. at 25.  However, some evidence in the public summary judgment record23 

belies that assertion.  According to Defendants Ripple, Bradley Garlinghouse, and Christian A. 

Larsen (collectively, the �Ripple Defendants�), Ripple gave XRP away for free, to charities and 

grant recipients.  ECF No. 643 (the �Defendants Moving Br.�) at 10.  Ripple also used XRP to pay 

for services from vendors and employees.  Id. at 11.  Mr. Larsen also donated amounts of XRP to 

charity.  Id. at 12.   

Such transactions are common in the industry.  Market recipients that receive tokens for 

free, or in exchange for services, did not make an �investment of money� under Howey.  Cf. Int�l 

Bhd. of Teamsters, Chauffeurs, Warehousemen & Helpers of America v. Daniel, 439 U.S. 551, 

559-60 (1979) (rejecting argument that that exchange of labor in return for participation in 

employee pension plan was an investment of money; to meet �investment of money� prong, the 

purchaser must give up �some tangible and definable consideration in return for an interest that 

had substantially the characteristics of a security�); Fraser v. Fiduciary Tr. Co. Int�l, No. 04 Civ. 

6958 (RMB) (GWG), 2005 U.S. Dist. LEXIS 48059, at *14 (S.D.N.Y. June 23, 2005) (�no 

                                                 
23  As a non-party to the instant matter, the Association only has access to the public filings.  
Accordingly, when discussing the case record, the Association is largely limited to the parties� 
redacted memoranda of law.  The Association does not have access to the parties� declarations 
and exhibits, or their Rule 56.1 statements. 
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purchase or sale where instead of giving up some tangible and definable consideration, participants 

in the employee stock ownership plan earn stock through labor for the employer.  The notion that 

the exchange of labor will suffice to constitute the type of investment which the Securities Acts 

were intended to regulate was rejected in Daniel.�) (quotation marks and brackets omitted). 

This litigation is not the only place the SEC has asserted that an �investment of money� is 

not limited to investments of money.  For example, in the Hydrogen Complaint, the SEC alleged 

that the defendants therein violated the securities laws by offering tokens to others �via bounty 

programs [and] employment compensation.�  Hydrogen Complaint ¶ 143.  In a settlement with 

Tomahawk Exploration LLC (�Tomahawk�) and David Thomas Laurance,24 the SEC pointed to 

�online marketing� including �promotion,� and asserted, �[t]he lack of monetary consideration for 

�free� shares does not mean there was not a sale or offer for sale for purposes of Section 5 of the 

Securities Act.  Rather, a �gift� of a security is a �sale� within the meaning of the Securities Act 

when the donor receives some real benefit.�  Id., citing SEC v. Sierra Brokerage Servs., Inc., 608 

F. Supp. 2d 923, 940-43 (S.D. Ohio), aff�d, 712 F.3d 321 (6th Cir. 2013).  The SEC further asserted 

that Tomahawk �received value in the creation of a public trading market for its securities.�  In 

other words, in the SEC�s view, nobody needed to have made any investment of any money, or 

anything whatsoever, to satisfy the �investment of money� prong of the Howey test � the fact that 

the items given away could then be traded publicly is enough of a benefit.  That interpretation 

renders the Supreme Court�s �investment of money� jurisprudence a nullity.   

Such a holding would have devastating real-world effects on the industry.  As noted above, 

many projects try to attract participants to use their network through giveaways of tokens for use 

in their system.  Requiring such projects to follow the registration rules for such giveaways is not 

                                                 
24  In The Matter of Tomahawk Exploration LLC and David Thomas Laurance, SEC Admin 
Proc. 3-18641 (August 14, 2018), https://www.sec.gov/litigation/admin/2018/33-10530.pdf. 
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consistent with the securities laws or with Howey.  Any ruling addressing the �investment of 

money� prong should limit the SEC to the plain language of Howey. 

The Supreme Court�s language in Howey should be taken literally:  an investment contract 

requires an actual investment of tangible consideration.  Intangibles cannot suffice, because such 

concepts could include literally anything.  For example, �the creation of a public market� cannot 

suffice, because anything given away broadly might create a market.  Howey makes clear that 

courts should only find an investment contract when confronted with an issuer �who seek[s] the 

use of the money of others[.]�  Howey, 328 U.S. at 299.  The SEC has not carried, nor even tried 

to carry, that burden with respect to secondary market transactions in XRP.   

2. Many Blockchain Transactions Do Not Satisfy the �Common Enterprise� Prong 

The second element of the Howey test examines whether or not the investment of money 

is in a �common enterprise.�  A �common enterprise within the meaning of Howey can be 

established by a showing of �horizontal commonality�: the tying of each individual investor�s 

fortunes to the fortunes of the other investors by the pooling of assets, usually combined with the 

pro-rata distribution of profits.�  Revak v. SEC Realty Corp., 18 F.3d 81, 87 (2d Cir. 1994).  �In a 

common enterprise marked by horizontal commonality, the fortunes of each investor depend on 

the profitability of the enterprise as a whole.�  Id. (citation omitted).   

This Court�s decision should recognize that tokens present a complicated and nuanced set 

of issues, and any findings of commonalities � horizontal or vertical � must be cabined not just to 

the specific facts of this case, but the specific purchases and purchasers at issue. 

A common enterprise can exist if there is �vertical commonality,� where the �investors� 

fortunes need not rise and fall together; a pro-rata sharing of profits and losses is not required.�  

Id.  The Second Circuit has determined that �broad vertical commonality� � where �the fortunes 

of the investors need be linked only to the efforts of the promoter� � does not satisfy Howey.  Id.  
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The Second Circuit has not expressly determined whether �strict vertical commonality� � which 

�requires that the fortunes of investors be tied to the fortunes of the promoter� � satisfies Howey.  

Id.; see also SEC v. Kik Interactive Inc., 492 F. Supp. 3d 169, 178 n.5 (S.D.N.Y. 2020).   

The SEC asserts that both horizontal and vertical commonality exist with respect to XRP.  

The SEC asserts that a �purchase of XRP is an investment in a common enterprise with other XRP 

holders and with Ripple� because �[a]ll units of XRP are fungible with each other, and the price 

of all units of XRP rise or fall equally.�  SEC Moving Br. at 2; see also SEC Opp. at 27.  Elsewhere 

in the SEC�s Moving Brief, the SEC states that XRP holders are in �horizontal commonality� with 

one another because XRP holders are �all identical to one another� and the �market price increases 

or decreases for all units of XRP together and equally.�  SEC Moving Br. at 50-51; see also SEC 

Opp. at 27.  Ripple �pooled proceeds from its sale of XRP in an effort to boost the value of the 

investment, such that the stronger the ecosystem that Ripple built, the greater the demand for XRP 

and thus the greater the value of each purchaser�s investment.�  Id. at 51.  The SEC alternatively 

alleges �strict vertical commonality� because the �success of XRP affects the fortunes of Ripple, 

its executives, and XRP investors� and a �price decline would be detrimental for all.�  SEC Moving 

Br. at 52; see also SEC Opp. at 28.  The SEC further analogizes to Howey, where investors� profits 

�came when the promoter sold the oranges and then, rather than pooling the cash from those sales, 

allocated those proceeds pro rata.�  SEC Opp. at 31 (emphasis omitted). 

The SEC�s argument for a �common enterprise� ignores the realities of how many market 

participants use tokens.  As explained above, participants can acquire tokens like XRP for many 

reasons:  for payment for goods and services, for membership in a community, for community 

governance of a project, or for infinite other purposes.  Those market participants who use tokens 

for these markedly different reasons cannot to be said to be in any sort of horizontal �common 
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enterprise,� as their �fortunes� are not necessarily tied to the profitability of the enterprise as a 

whole, as they might be for a participant acquiring XRP to speculate on its value for a profit.   

Even if tokens are originally sold with an aim that purchasers could profit, those tokens 

might continue to exist and be continually traded and used, regardless of whether those aims still 

apply. The lack of any privity or contractual rights between the original seller and downstream 

purchasers extinguishes the possibility of any common enterprise between token holders.  See Hart 

v. Pulte Homes of Michigan Corp., 735 F.2d 1001, 1003 (6th Cir. 1984) (Howey test not met where 

�defendants were under no contractual duty to develop the subdivisions� and �plaintiffs had no 

right to share in the profits of successful development�); Woodward v. Terracor, 574 F.2d 1023, 

1025 (10th Cir. 1978) (contract for real property was not an �investment contract� because �the 

mere fact that the plaintiffs bought lots from [the seller] does not mean that by such acquisition 

they were thereafter engaged in a common venture or enterprise.�); S&S N.Y. Holdings, Inc. v. 

Able Energy, Inc., No. 11 Civ. 2388 KBF, 2012 WL 3084112, at *5 (S.D.N.Y. July 27, 2012) 

(finding no investment contract where the governing agreement was no longer valid); Davis v. Rio 

Rancho Estates, Inc., 401 F. Supp. 1045, 1050 (S.D.N.Y. 1975) (finding no investment contract 

where promoter was not contractually obligated to manage or �run the development and distribute 

profits to the plaintiff, as did the operators of the orange groves in Howey�); De Luz Ranchos Inv., 

Ltd. v. Coldwell Banker & Co., 608 F.2d 1297, 1300�01 (9th Cir. 1979) (finding no investment 

contract despite marketing materials emphasizing promoter�s efforts to develop surrounding land). 

The SEC�s theory that all holders of a fungible asset are in a common enterprise merely 

because that asset has a single market price is equally flawed.  That characteristic is true of virtually 

every commodity.  The SEC�s theory would transform the holders of any particular commodity in 

existence into a common enterprise with each other.  The �common enterprise� prong would be 

rendered meaningless.   
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The lack of commonality rings even more strongly if this Court considered �vertical 

commonality.�  The fortunes of those who use XRP for the myriad other reasons besides 

appreciation in value are not necessarily tied to the fortunes of Ripple as a corporate entity.  

Similarly, in many other projects among the Association�s membership, their counterparties, and 

the greater blockchain ecosystem, the fortunes of the project that originally issued the token may 

be completely unrelated to the value of the token.  If a token carries no rights to equity in the issuer, 

or dividends, or any share of profits, then the fortunes of the issuer may well be completely 

irrelevant to the value of the token.  In those cases, the token value derives not from any promise 

of equity or dividends, but rather its use in other projects or networks.  Or, as can be seen in the 

example of ETH (or other similar tokens in other blockchains), a token�s value can arise from its 

flexibility as a base on which to build other software functionalities, completely independent of 

whatever entity first issued it.  And of course, for projects that have completely decentralized, and 

could pass the �Bahamas Test� referenced in SEC v. Telegram Grp. Inc., 448 F. Supp. 3d 352, 375 

(S.D.N.Y. 2020), where the entire founding team could retire to the Bahamas and never again work 

on the project, there may be no fortunes of any issuer at all to which any token value could be tied.  

Thus, even if this Court finds that some participants purchased XRP as part of some 

common enterprise at some point, we respectfully submit that the Court should cabin that finding, 

and not find that by necessity, all purchasers in the market at all times were part of a common 

enterprise.  In light of the innate complexity of tokens, a decision finding that �commonality� 

exists should be limited to the facts of this case, and a particular, articulated commonality.  

3. Many Blockchain Transactions Do Not Satisfy the �Expectation of Profits� Prong 

The third element of the Howey test asks whether the investor has an expectation of profits.  

�By profits, the court has meant either capital appreciation resulting from the development of the 

initial investment � or a participation in earnings resulting from the use of investors� funds.�  
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United Housing Found., Inc. v. Forman, 421 U.S. 837, 852 (1975).  �In such cases the investor is 

attracted solely by the prospects of a return on his investment[,]� id., and �not the profits of the 

scheme in which they invest.�  SEC v. Edwards, 540 U.S. 389, 394 (2004).  The Supreme Court 

has �used �profits� in the sense of income or return, to include, for example, dividends, other 

periodic payments, or the increased value of the investment.�  Id.   �By contrast, when a purchaser 

is motivated by a desire to use or consume the item purchased � the securities laws do not apply.�  

Forman, 421 U.S. at 852-53 (citation omitted).  See also Libaire v. Kaplan, No. CV 06-1500 

(DRH) (ETB), 2008 U.S. Dist. LEXIS 145311, at *16 (E.D.N.Y. Jan. 17, 2008) (no expectation 

of profits where plaintiff expected to �maintain his access to the hunting preserve and club 

facilities�); Banco Espanol de Credito v. Sec. Pac. Nat�l Bank, 763 F. Supp. 36, 44 (S.D.N.Y. 

1991) (no expectation of profit where plaintiffs would receive repayment of their principal �plus 

a fixed rate of interest�). 

Although the �inquiry is an objective one focusing on the promises and offers made to 

investors� and �is not a search for the precise motivation of each individual participant,� courts 

have considered �the stated intent of prospective and actual purchasers� in evaluating the 

�motivations of the hypothetical reasonable purchaser.�  Telegram, 448 F. Supp. at 371, 374. 

Here, the SEC�s argument for why it has met the �expectation of profits� prong focuses on 

what the Ripple Defendants did to market XRP to direct purchasers and help them profit.  For 

example, the SEC argues that the Ripple Defendants promoted XRP as an investment; took steps 

to have XRP listed on secondary markets in order to enable investors to realize a profit; emphasized 

the existence of active and liquid trading markets; targeted its offers and sales of XRP to those 

speculating for profit; offered and sold XRP in unlimited quantities; and made statements that 

Ripple had a significant supply of XRP and therefore had an interest in increasing XRP�s value.  

SEC Moving Br. at 53-58; SEC Opp. at 47. 
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However, the SEC ignores the expectations of downstream purchasers in the secondary 

market and participants who acquired XRP for reasons other than profit.  The Ripple marketing 

materials to which the SEC refers would have little to no impact on those market participants who 

use tokens as currency, or who use tokens for a specific use in a blockchain-based infrastructure, 

or who use tokens as a receipt for a transaction.  Such market participants would have different 

motivations rather than profit.   See Forman, 421 U.S. at 858 (�What distinguishes a security 

transaction � and what is absent here � is an investment where one parts with his money in the 

hope of receiving profits from the efforts of others, and not where he purchases a commodity for 

personal consumption ��).  Amici by I-Remit, Inc. and TapJets, Inc. (ECF Nos. 656, 660) are two 

actual examples of such entities who use XRP for reasons other than profit.  The SEC contends 

that the �existence of, or even the desire for, some consumptive use does not defeat Howey�s 

�expectation of profit� prong,� SEC Opp. at 45, but here, as explained, the �consumptive use� can 

be completely separated from the original investment contract. 

Accordingly, even if the Court finds that some participants purchased XRP with an 

expectation of profit, the Association respectfully requests that the Court is careful to not conclude 

that by necessity, all purchasers in the market for XRP had some expectation of profit.  Any ruling 

that treats the �expectation of profits� test in a way that imputes some market participants� 

expectations to all other participants, for all time, would risk transforming a few statements at the 

outset of a project to a permanent fixture, when those statements may have been targeted at an 

original investment contract, but not the token itself.  Such an overbroad approach would inject 

further confusion into the market, and negatively affect the American blockchain industry. 

4. Many Blockchain Transactions Do Not Satisfy the �Efforts of Others� Prong 

For similar reasons, any ruling that the XRP purchasers expected profits based on the 

�efforts of others� should be restricted to include only primary purchasers of XRP.  The SEC 
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asserts that �no genuine dispute exists� that XRP investors expected that their profits would result 

from the efforts of the Ripple Defendants.  SEC Moving Br. at 59.  But, just as with the 

�expectation of profits� prong, the SEC�s argument that XRP purchasers expected their profits to 

result from the efforts of the Ripple Defendants focuses on actions taken by the Ripple Defendants 

that would be relevant to primary purchasers of XRP.  For example, Ripple touted the expertise of 

its team and its considerable resources; Ripple told investors that it had a large financial stake in 

XRP; and Ripple funds itself from selling XRP.  SEC Moving Br. at 59-63; SEC Opp. at 47.  Any 

contractual obligations that Ripple may have undertaken with the initial sale of XRP were not 

passed to secondary purchasers.  Those secondary purchasers received a piece of software, but no 

legal rights vis-à-vis Ripple, reinforcing that their purchase of XRP had nothing to do with the 

efforts of Ripple � who owed those secondary purchasers no legal obligations. 

Again, tokens can have many uses.  Users, especially in the secondary market, own tokens 

for all sorts of reasons, including those that have nothing to do with the efforts of the original 

promoter.  Token users may instead care about the functionality of those tokens for whatever their 

specific use may be, and not care in the least about the efforts of any promoter to make the value 

of those tokens appreciate.  Similarly, those who acquire tokens for use in community governance 

may be equally unconcerned about the original promoter.  Even if a project specifically promises 

at the outset to make efforts to increase its token�s value, those statements may come with an 

�expiration date,� a point at which the project is no longer engaged in such activities, and market 

participants acquire the token for other uses or purposes.  Unlike a traditional security certificate 

� where if the company goes out of business, the certificate is worthless � a token may still have 

significant value to a holder or purchaser, entirely separate from an original promoter. 

Accordingly, even if this Court finds that some participants purchased XRP with an 

expectation of profit from the efforts of others, we respectfully request that the Court should be 
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careful not to conclude that by all necessity, all purchasers in the secondary market for XRP had 

an expectation of profit from the efforts of Ripple (or anyone in particular).   

IV. THE RIPPLE DEFENDANTS� FAIR NOTICE DEFENSE RAISES CONCERNS THAT 
ARE COMMON IN THE INDUSTRY 

The Association strongly disagrees with some of the SEC�s assertions regarding the Ripple 

Defendants� �fair notice defense� concerning the lack of guidance provided by the SEC to market 

participants.  The SEC�s argument, if successful, could have detrimental consequences for the 

market as a whole.  The notion that a token theoretically could be offered as part of an investment 

contract is certainly well-known, but a host of unanswered questions remain, both as to the basic 

question of what is a security, and the more complicated but equally important questions of what 

rule-abiding market participants may do with their tokens even if they were classified as securities.  

The SEC claims that the Ripple Defendants � and indeed any participant of �ordinary 

intelligence� � had fair notice that the SEC would consider XRP to be a security because its 

�message has been clear: those who sell digital assets to publicly raise capital must ensure their 

actions comply with federal securities laws.�  SEC Moving Br. at 6.  The SEC argues that Howey 

itself, along with its progeny, provide defendants with fair notice �as to what conduct and 

characteristics sufficed to meet the Howey test.�  Id. at 71.  And the SEC claims that the Ripple 

Defendants had fair notice as a result of various SEC enforcement actions and public statements, 

including the 2017 Report of Investigation Pursuant to Section 21(a) of the Securities Exchange 

Act of 1934: The DAO (the �DAO Report�).25  Id. at 74. 

But regulation of digital assets through enforcement actions and SEC public statements is 

not sufficient to put market participants on notice as to what is or isn�t a security.  The Association, 

as an industry group, can certainly attest that its members � who all are possessed of at least 

                                                 
25  See Report of Investigation Pursuant to Section 21(a) of the Securities Exchange Act of 
1934: The DAO, Securities and Exchange Comm�n (July 25, 2017), 
https://www.sec.gov/litigation/investreport/34-81207.pdf. 
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�ordinary intelligence� in this particular area � do not have a clear sense of what is or is not 

considered a security, much less how tokens could or should be treated and traded on secondary 

markets in a manner consistent with securities laws.26  

The DAO Report itself is ineffective in putting participants at notice as to whether any 

particular token is a security.  For example, the DAO Report, which concerns initial rather than 

secondary market sales, repeatedly uses vague and conditional language, such as the �U.S. federal 

securities laws may apply to various activities, including distributed ledger technology, depending 

on the particular facts and circumstances��  DAO Report at 10.  It also states that �[w]hether or 

not a particular transaction involves the offer and sale of a security�regardless of the terminology 

used�will depend on the facts and circumstances, including the economic realities of the 

transaction.�  DAO Report at 17-18.  Aside from merely citing Howey, the DAO Report does not 

provide further clarity for which issuances are securities, and which are not.   

As explained above, all blockchain projects are different, and there are numerous issuances 

of and uses for tokens that are not for investment purposes.  The blockchain industry is much 

broader than the DAO tokens at issue in the now five-year-old DAO Report.  Moreover, it is 

unclear if or how the principles articulated in the DAO Report apply to secondary markets. 

Other than through enforcement actions, the SEC last issued guidance on the question of 

whether a token was a security in April 2019,27 a near-lifetime ago in a sector where technology 

is evolving at lightning speed.  That guidance provided a list of over sixty factors for analyzing 

whether a token is a security � without weighting any particular factors, or explaining whether any 

                                                 
26  As evidence that the determination of whether or not XRP or any other token is a security 
is not an easy task, more than 200 exchanges � many of which are sophisticated, and represented 
by counsel, apparently came to the conclusion that XRP was not a security.  ECF No. 673 (the 
�Ripple Defendants Opp.�) at 49-51. 
27  Framework for �Investment Contract� Analysis of Digital Assets, Securities and 
Exchange Commission (Apr. 3, 2019), available at https://www.sec.gov/corpfin/framework-
investment-contract-analysis-digital-assets.  
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of them were dispositive.  It actually created more confusion in the industry. 28  And it recognized 

that tokens qualifying as securities at the time of an initial sale sometimes �should be reevaluated 

at the time of later offers or sales,� an explicit acknowledgment of the distinction between primary 

and secondary market transactions that the SEC seems to ignore here.  It is disingenuous to claim 

that the industry could possibly be on �fair notice� of whether any token that does not precisely fit 

the facts of a previous token against which the SEC has sought enforcement is a security. 

�Regulation by enforcement� does not provide the �fair notice� that the SEC argues.  It is 

impossible to parse the existing enforcement decisions for some kind of unified theory as to what 

is or isn�t a security, because each SEC enforcement decision is based on the unique facts and 

circumstances of that case.  Certainly, some common themes arise.  But most market participants 

have moved far past the typical �initial coin offerings� that were commonplace in 2017, and the 

lack of certainty forces many projects either into structures that are unnecessarily disadvantageous, 

or outside the borders of the United States altogether.29 

The SEC�s argument about the apparent ease with which market participants should be 

able to ascertain whether a token is a security is belied by the statements of its own commissioners.  

In 2021, for example, Commissioner Hester M. Peirce and then-Commissioner Elad L. Roisman 

                                                 
28  See, e.g., Hester M. Peirce, Commissioner, Securities and Exchange Comm�n, How We 
Howey (May 9, 2019), available at https://www.sec.gov/news/speech/peirce-how-we-howey-
050919 (�Whether the framework gives anything new to the seasoned securities lawyer used to 
operating in the facts and circumstances world of Howey is an open question. I worry that non-
lawyers and lawyers not steeped in securities law and its attendant lore will not know what to 
make of the guidance. Pages worth of factors, many of which seemingly apply to all 
decentralized networks, might contribute to the feeling that navigating the securities laws in this 
area is perilous business. Rather than sorting through the factors or hiring an expensive lawyer to 
do so, a wary company may reasonably decide to forgo certain opportunities or to pursue them in 
a more crypto-friendly jurisdiction overseas.�); see also DINNGO, The Known and the Unsaid 
from the SEC�s Framework (Aug. 20, 2019), https://medium.com/dinngo-exchange/the-known-
and-the-unsaid-from-the-secs-framework-ad8b2a7c6d2c (�from a crypto exchange�s perspective, 
[the SEC�s 2019 Framework] has muddied the waters rather than clearing them�). 
29  Users are also not well-served by regulation by enforcement.  The decline of XRP�s 
market price as a result of this litigation evidently led to losses of $15 billion.  Ripple Defendants 
Opp. at 52. 
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issued a public statement criticizing a settlement with a digital assets exchange that publicized 

upcoming digital token offerings.30  The Commissioners expressed that they were �disappointed 

that the Commission�s settlement � did not explain which digital assets � were securities, an 

omission which is symptomatic of our reluctance to provide additional guidance about how to 

determine whether a token is being sold as part of a securities offering or which tokens are 

securities.�  ECF No. 264-1 at 1 (emphasis in original).  They added that �[t]here is a decided lack 

of clarity for market participants around the application of the securities laws to digital assets and 

their trading.�  Id.  The Howey test �is helpful, but, often, including with respect to many digital 

assets, the application of the test is not crystal clear.�  Id.  

Thus, there is considerable uncertainty, even at a very basic level, as to whether a token, at 

issuance, is a security.  But even past that �Securities Law 101� question, numerous other questions 

confound the issue of whether a token in the secondary market could be treated as a security.  The 

now-infamous June 2018 �Hinman Speech,�31 of course, asked the basic question:  even if a token 

was a security when it was originally offered to purchasers as part of an investment contract, at 

what point does it become a non-security?  The following year, the SEC�s aforementioned April 

2019 guidance made a brief and unsatisfactory attempt at an answer.  Since then, silence. 

Even assuming that a token were to be treated as a security, the SEC has issued no guidance 

on questions that were settled for traditional securities, but pose new and vital problems for tokens.  

If a token is a security, on what secondary markets can it trade?  How does Rule 15c3-3 (the so-

called �custody rule�) apply to custody of tokens that are in users� own wallets?  How can tokens 

                                                 
30  See Public Statement, Commissioner Hester Peirce and Commissioner Elad Roisman, 
SEC, In the Matter of Coinschedule (July 14, 2021), https://www.sec.gov/news/public-
statement/peirce-roisman-coinschedule. 
31  William Hinman, SEC, Digital Asset Transactions: When Howey Met Gary (Plastic), 
Remarks at the Yahoo Finance All Markets Summit: Crypto (June 14, 2018), available at 
https://www.sec.gov/news/speech/speech-hinman-061418. 
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be �legended� or �unlegended� under Regulation D?   If removing a restrictive legend is an issue 

of state law,32 what if the issuer is not in any particular state?  Or is decentralized?  What if there 

are no �transfer agents� capable to effectuate such removal for a token, even if it could be 

legended?  How can Rule 144(c)(2) (for non-reporting issuers, which most token issuers would 

be) apply if a company can�t meet the requirements of 17 CFR § 240.15c2-11 (which most could 

not)?  How does an issuer of tokens relying on an exemption under Section 12(g) (17 CFR § 

240.12g-1) know when the tokens have come to be held by more than 2,000 persons, if tokens can 

be traded peer-to-peer (or peer-to-pool) on decentralized exchanges?   

The SEC�s assertions that market participants are on �fair notice� of how tokens are treated 

under the securities laws ring hollow when the market lacks clarity on even the most basic of 

points, like whether a token is a security, let alone all of these details as to how a token that was 

treated as a security could possibly conform to the securities regulations.  If a particular token were 

considered a security, the numerous �square peg, round hole� problems � some of which are listed 

above, with many others remaining � would preclude full compliance with the securities laws.  The 

technological essence of a token often makes it impossible for it to fully comply.  In that situation, 

what is a well-meaning, law-abiding project to do?  When so many questions remain regarding 

how a token could possibly function as a security, how can the SEC say that anyone is on �fair 

notice� that a token itself could be a security?  

The SEC�s rejoinder to these deep, persistent industry concerns is buried in a footnote of 

its opposition brief:  �XRP transactions between two public investors not involving Ripple�s 

affiliates, dealers, or underwriters would be exempt from Section 5�s registration requirements, 

despite such transactions involving securities,� because such �public� transactions would not 

                                                 
32  See, e.g., Rule 144: Selling Restricted and Control Securities, Securities and Exchange 
Comm�n (Jan. 16, 2013), https://www.sec.gov/reportspubs/investor-
publications/investorpubsrule144htm.html. 
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involve an issuer, underwriter, or dealer.  SEC Opp. at 45 n.25, citing 15 U.S.C. § 77d(a)(1).  For 

that reason, the SEC asserts that the requirement that an initial issuer register tokens would not 

impact the business of subsequent users of that token, and brushes off the concerns of the industry 

amici that submitted briefs in this matter.  SEC Opp. at 46 n.26.   

The SEC�s theory � for which it tellingly does not cite any prior SEC statements or 

guidance � does not answer the myriad problems articulated in this brief or in the other amici.  

Even if a downstream user of tokens is exempted from the registration requirements of 15 U.S.C. 

§ 77(e),33 the fact that the token was originally considered to be a security means that the token 

would have to trade as a security, on securities exchanges (or OTC).  And compliance with all of 

the ongoing rules for registered securities would lead to a host of new �square peg, round hole� 

problems.  What is the mechanism for users to take such tokens off-exchange?  How would users 

be able to build software on top of the tokens?  What would happen if the original issuer went 

bankrupt and the tokens were de-listed by the exchanges?  Would the tokens then trade OTC?  

Since �only broker-dealers qualified with FINRA as market makers can apply to quote securities 

on the OTCBB,�34 what if no brokers were approved to broker such transactions?  Since 

�companies that want to have their securities quoted on the OTCBB must seek the sponsorship of 

a market maker as well as file current financial reports with the SEC or with their banking or 

insurance regulator,� id., what happens if there are no such qualified market makers?  Or no 

�company� to file current financial reports?  The SEC has not begun to scratch the surface of all 

the unanswered questions about how tokens could possibly trade in the secondary markets if they 

were all securities.  In that context, it is impossible to conclude that the industry is on �fair notice� 

                                                 
33  If the SEC were to initiate such an action against such a downstream user, that user has 
the burden to show that the tokens were exempt from the registration requirement.  Telegram, 
448 F. Supp. 3d at 365.  Such exemptions are �construed strictly.�  Id. at 366. 
34  See Over-the-Counter Market, Securities and Exchange Commission (May 9, 2013), 
https://www.sec.gov/divisions/marketreg/mrotc.shtml. 
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� not just of the elementary question of whether a token can even be a security, but if so, the myriad 

of questions about how that could possibly work consistent with securities regulations.  

The lack of clarity on these key issues has plagued the blockchain industry and stifled 

innovation.  The Association respectfully requests that the Court seriously countenance the Ripple 

Defendants �due process� defense, in light of this rampant uncertainty in the industry.  This Court 

should lay down a marker:  before the SEC brings enforcement actions against blockchain industry 

participants for failing to abide by securities laws and regulations, those laws and regulations must 

be clear, understandable, and sensible in the context of a software token that has a fundamentally 

different technological nature than a traditional security. 

V. UNDER MORRISON, THE SECURITIES LAWS ARE INAPPLICABLE TO 
EXTRATERRITORIAL TOKEN TRANSACTIONS 

Finally, the Ripple Defendants argue that certain transactions on foreign securities 

exchanges cannot be redressed by the United States securities laws under the doctrine set forth in 

the landmark Supreme Court decision Morrison v. Nat�l Austl. Bank Ltd., 561 U.S. 247 (2010).  

Ripple Defendants Moving Br. at 58-74.  Given the international nature of the blockchain industry, 

an appropriate application of Morrison is vital. 

In Morrison, the Supreme Court held that the federal securities laws apply only to 

(i) transactions on U.S. securities exchanges and (ii) �domestic transactions in other securities.�  

Morrison, 561 U.S. at 267.  To determine which transactions are domestic for purposes of 

Morrison, courts look to various facts relating to both the purchase and the sale of the security.  

Given these complexities, courts have focused on the �location of the transaction,� as required 

under 561 U.S. at 268, as the location where �irrevocable liability� was incurred.  See Absolute 

Activist Value Master Fund Ltd. v. Ficeto, 677 F.3d 60, 67 (2d Cir. 2012) (�transactions involving 

securities that are not traded on a domestic exchange are domestic if irrevocable liability is incurred 

or title passes within the United States�); Parkcentral Global HUB Ltd. v. Porsche Auto. Holdings 
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SE, 763 F.3d 198 (2d Cir. 2014) (no U.S. jurisdiction of share swaps of a foreign issuer).  Cf. 

Cavello Bay Reinsurance Ltd. v. Stein, 986 F.3d 161 (2d Cir. 2021) (no U.S. jurisdiction in a 

private offering between a Bermudan investor and Bermudan issuer). 

The SEC argues that Morrison and Absolute Activist are inapplicable to Section 5 of the 

Securities Act, and that instead the determination of domesticity for claims under Section 5 is 

governed by Rule 901 of Regulation S, as clarified by certain �safe harbors� in Rule 903.  SEC 

Opp. at 57 n.29, 69-72.  That test was set forth in the pre-Morrison case Europe & Overseas 

Commodity Traders, S.A. v. Banque Paribas London, 147 F.3d 118 (2d Cir. 1998), and already 

rejected earlier in the litigation.  See ECF No. 441 at 224 (�Regulation S does not govern the 

Court�s analysis of whether the Individual Defendants� offers and sales occurred domestically for 

the purposes of Section 5�).  This Court should continue to reject the SEC�s attempts to circumvent 

the Supreme Court�s and Second Circuit�s clear precedent to create some new test.35 

The Association emphasizes the importance of the territorial limits of the securities laws 

set forth in Morrison.  The blockchain industry is global in scope.  Many actors in the space are 

operating outside of the United States, and even many U.S.-based actors have an international 

presence.  Accordingly, many token transactions do not incur �irrevocable liability� in the United 

States, and under Morrison such a transaction is not covered by U.S. securities laws.36   

In this case and others, the SEC has sought to undercut Morrison and expand the definition 

of �domestic� transactions.  In support of its argument that certain defendants incurred irrevocable 

liability to sell while in the United States, the SEC argues that, inter alia, certain transactions were 

                                                 
35  SEC v. Gruss, 859 F. Supp. 2d 653 (S.D.N.Y. 2012), cited by the SEC, SEC Opp. at 57, 
was decided under the Investment Advisers Act of 1940, and is thus inapplicable to whether or 
not Morrison applies to Section 5. 
36  Section 929P of the Dodd-Frank Wall Street Reform and Consumer Protection Act of 
2010 limited the holding of Morrison where fraud is concerned, but the territorial limits of 
Morrison are in full effect for the registration provisions of the securities laws � all that is at 
issue in this case.  15 U.S.C. § 77v. 
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�reflected on the XRP Ledger, which means each transaction had to be independently and 

simultaneously validated by each of the U.S. nodes of the ledger, because of how the ledger is 

programmed.�  SEC Opp. at 64.  The SEC further argues that because, �in the XRP blockchain, 

all the nodes must validate a transaction for their own purposes by listening to the other nodes, 

including the many existing in the United States � all of the Individual Defendants� sales were 

validated in nodes that were in the U.S. that are therefore domestic transactions.�  SEC Opp. at 68.  

The SEC takes this same view in a recent lawsuit filed in the United States District Court for the 

Western District of Texas, SEC v. Balina, 22-cv-00950 (W.D. Tex.), ECF No. 1 ¶ 69, where the 

SEC alleged that certain transactions involving the cryptocurrency ETH �took place in the United 

States� because those contributions �were validated by a network of nodes on the Ethereum 

blockchain, which are clustered more densely in the United States than in any other country.�   

The SEC�s theory is inconsistent with Morrison.  Courts have rejected the approach of 

finding domestic jurisdiction based on the location of servers.  See Anderson v. Binance, No. 1:20-

cv-2803 (ALC), 2022 U.S. Dist. LEXIS 60703, at *11-12 (S.D.N.Y. Mar. 31, 2022) (to allege a 

�domestic� transaction, �Plaintiff must allege more than stating that � title passed in whole or in 

part over servers located in California that host [Defendant�s] website�).   

Incidental contact with the United States is insufficient to render a foreign transaction 

predominantly domestic.  See, e.g., Loginovskaya v. Batratchenko, 764 F.3d 266, 275 (2d Cir. 

2014) (�The direction to wire transfer money to the United States is insufficient to demonstrate a 

domestic transaction.�); Banco Safra S.A. Cayman Islands Branch v. Samarco Mineracao S.A., 

No. 16 Civ. 8800 (RMB), 2019 WL 2514056, at *5 (S.D.N.Y. June 18, 2019) (allegations that 

purchases and sales �were conducted �through� bank accounts in New York are insufficient to 

demonstrate a domestic transaction�); Schentag v. Nebgen, No. 17 Cv. 8734 (GHW), 2018 WL 
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3104092, at *12 (S.D.N.Y. June 21, 2018) (�[A]llegations that investors transferred money to or 

between U.S. bank accounts, without more, are insufficient to satisfy Morrison.�). 

The same rules should apply to nodes.  If a French seller sells a token to a French buyer, 

but the nodes validating the transaction happen to be based in the United States, those two parties 

are not incurring irrevocable liability within the United States � whether the nodes validating a 

transaction �listen[] to the other nodes, including the many existing in the United States� or 

whether the validating node is determined via a �first to the flag� mechanism to find the �first node 

to solve a complex computational problem,� see SEC Opp. at 68.  Parties to a transaction occurring 

on the blockchain likely have no knowledge of, or control over, where the validating nodes are 

located.  The fact that a node validating a transaction happened to be located in the United States 

is a coincidence to the transaction.  It does not mean that the parties became �bound to effectuate 

the transaction� within the United States, or that �irrevocable liability was incurred or title was 

transferred within the United States.�  Absolute Activist, 677 F.3d at 67-68.37 

Moreover, if the SEC�s theory became law, the industry might deliberately avoid nodes in 

the United States, or restructure validation processes to avoid U.S. nodes, which in turn would be 

an extremely harmful deadweight loss to the U.S. blockchain industry. 

The Association respectfully requests that the Court consider the international nature of the 

blockchain industry when deciding the parties� summary judgment motions.  To the extent that 

any transaction of XRP was predominantly extraterritorial, with �irrevocable liability� incurred 

outside the United States, such a transaction is outside the U.S. securities laws, and should not 

                                                 
37  To the extent that Williams v. Block One, No. 20-cv-2809 (LAK), 2022 U.S. Dist. LEXIS 
171550 (S.D.N.Y. Aug. 15, 2022) found that the location of nodes was a relevant consideration 
to an extraterritoriality analysis under Morrison, SEC Opp. at 68, the Association respectfully 
submits Block One was incorrectly decided under Morrison and Absolute Activist for the reasons 
set forth herein. 
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either be a trigger for any liability, and (if this Court decided that liability was appropriate) such 

transactions should not be counted for purposes of disgorgement or civil monetary penalties.   

CONCLUSION 

The Association respectfully requests that the Court consider the issues presented herein 

when determining the parties� summary judgment motions. 
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