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debates in some of the country’s most influential policy circles. The

Federalist Society’s Regulatory Transparency Program (RTP), an

organization dedicated to fostering discussion and understanding

of regulation, featured experts in an event titled SEC v. Ripple

Labs: Cryptocurrency and “Regulation by Enforcement” last week.

In December, the SEC sued Ripple and two of its top executives for

seven years of distributions of the cryptocurrency XRP which the

agency labeled as illegal unregistered securities trades. Ripple

offers a global payments platform for some 2 million users

worldwide for the XRP token and its fully decentralized ledger. The

company ferociously disputes the allegations by making clear that

the regulatory agency allowed billions of XRP tokens to circulate

freely on global cryptocurrency exchanges for seven years without

making such a determination, despite being asked in public and in

private for that specific clarity for years. The SEC also alleges that

XRP’s only utility is to be an investment contract in Ripple and that

all XRP holders depend on Ripple’s actions to obtain a return on

their holdings. The suit seeks to enjoin the registration of XRP as a

security and preclude Ripple’s executives from participation in the

market. 

The event explored whether and to what degree the SEC may

violate the legal and Constitutional principles of fair notice, due

process, and rule of law. Many saw the SEC’s timing suspicious, the

sudden thud dropped on the last day of the prior SEC Chairman’s

term, after XRP had been in circulation for so long. The event was

moderated by Committee for Justice President Curt Levey, noted

conservative attorney and scientist. Following is a summary of

perspectives of the panelists.

People use XRP as a currency
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With the SEC’s action, the value of XRP has plummeted, some 50

exchanges delisted or suspended trading XRP, and the currency

lost 75 percent of its value. XRP holders, who were driven to panic

selling after the SEC’s action, are outraged. John Deaton of the

Deaton Law Firm and the website CryptoLaw is leading a challenge

to the case, separately from Ripple. He filed a writ of mandamus in

to challenge what he called the egregious, inappropriate action of

the SEC and subsequently a motion to Motion to Intervene in the

SEC’s case in the Southern District of New York on behalf of more

than 18,000 XRP holders.

Many of these individuals, app developers, organizations,

businesses, and others swear that they had never heard of Ripple

prior to the case and never saw XRP as an investment contract in

any company. Prior to the SEC’s action, XRP was openly traded on

more than 200 currency exchanges.

MORE FOR YOU

Meet The Unknown Immigrant Billionaire Betting Her Fortune To

Take On Musk In Space

Valentine's Day Gift Guide: Top Chocolate-Themed Travel

Experiences For Lovers

A Deflation Alert Hidden In The Latest Consumer Price Indicators

Many countries are developing digital currencies, some of which

may utilize the XRP ledger. The World Economic Forum noted

XRP as the most relevant cryptocurrency for central banks.

Financial regulatory authorities in Japan, Singapore, the U.K.,

Switzerland, and the UAE have already declared that XRP is a

currency, not a security.  XRPArcade.com notes some 360 different

kinds of organizations which use the currency as a means of

exchange including wallets, marketplaces, money transfers, banks,

and more than 150 consumer apps. Some firms pay international
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employees through XRP, and consumers use it to buy groceries and

to subscribe digitally to Time Magazine. 

Deaton detailed a series of actions, events, and conflicts to diminish

the SEC’s case. In 2015, the Ripple and Department of Justice

reached a settlement that XRP is a “convertible digital currency”

and that Ripple is a transmitter of XRP registered with the

Department of Treasury’s Financial Crimes Enforcement Network

(FinCEN). Ripple agreed to comply with US currency laws, not

securities laws. In 2017 when the SEC brought cases against Initial

Coin Offerings, it did not include Ripple. In 2019 the SEC accepted

Ripple’s $30 million equity investment in MoneyGram to extend

money transfer via blockchain. Similarly Ripple informed the SEC

to list XRP on Coinbase, the cryptocurrency exchange platform.

The SEC said nothing in response to these events which would

indicate that XRP is not a currency and that Ripple was not in

compliance. Former SEC Chair Joseph Grundfest implored the

agency to not proceed with the case, warning that it would cause

“multi-billion dollar losses to innocent third parties.” Deaton also

detailed a series of troubling, unseemly conflicts of interests with

prior SEC leaders who favored other tokens with much more solid

investment contract arguments while bringing the hammer down

on Ripple.
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fate could befall Bitcoin and Ethereum, which are by no means safe

from being redefined by regulators. The challenge for Bitcoin,

however, is that there is no single party to which the SEC could

bring a suit. (Or, perhaps, because the SEC would have to sue

China, which has controlled the hashrate of Bitcoin for years.).

She also observed that XRP has many uses which the SEC’s action

has not necessarily precluded; people still use it as a form of

exchange. Moreover that the DOJ/FinCEN settlement does not

“exonerate” Ripple of other charges. It is notable that new SEC

Chair Gary Gensler has not revoked the case. However his

preference is for Congress to clarify how the SEC should proceed.

This admission confirms the view that that Gensler’s predecessor,

Jay Clayton, acted capriciously.

Goforth concludes that the regulations are a mixed bag which fall

unfairly Ripple. There should be room for reasonable exemptions,

and that it will likely take an act of Congress to fix.

How regulation creates an elite investor class

John Berlau, Senior Fellow at the Competitive Enterprise Institute,

traced the history of financial innovation in his best-selling book

George Washington, Entrepreneur: How Our Founding Father's

Private Business Pursuits Changed America and the World, noting

how the first President used tobacco warehouse receipts for money.

Berlau challenged the view that cryptocurrencies endanger

investors, noting instead that misguided regulation increasingly

shuts out middle class investors from financial markets, limiting

their ability to enjoy its benefits. He gave the example of Home

Depot which went public in 1981 at $12/share with only 4 stores.

The notion that entrepreneurs can use markets and exchanges to

raise capital is increasingly limited. SEC regulation has had the

perverse effect of increasing cost and legal and regulatory
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requirements such that firms must become significantly large

before they go public. Larger IPOs with bigger threshold

requirement reduce the participate of small investors.

Cryptocurrency emerged as an alternative to centralized finance

and offers a way for small investors to get involved, but government

intervention hinders this democratization of innovation.

Berlau highlighted many defects in the SEC’s arguments as well as

the downsides for other parties. He notes the lack of a working

definition and limiting principle for the Howey Test and how that

has led the court to find, for example, in United Housing

Foundation, Inc. v. Forman that shares in private cooperative

apartments were not securities. Even in the Howey case, the court

observed that the shares on offer were to the orange grove real

estate, not to the asset of the oranges themselves. This would seem

to be an important point relating to Ripple and XRP, as investors

have bought currency, not shares in the company.

The test laid out in the Howey case said a security is a product that

has its value determined “solely” through the efforts of others,

while the SEC and lower courts have broadened that to any efforts

by the product maker to boost the value of the product. Lots of

companies that make products that may be purchased as

investments – such as those that make comic books and baseball

cards – make efforts for better product placement and promotion

that boost the value of their products, but that doesn’t make their

products securities.

An interesting thing about dollars is that they would be exempt,

because the securities laws have a specific exemption for

“currencies.” But as Ripple notes in its reply to the SEC Wells

notice, the plain language of this exemption would also apply to

cryptocurrencies (See page 4 of Ripple’s reply). The SEC basically
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maintains the exemption only to state-backed currencies, but the

law doesn’t specify this.

Leaning Into a Ripple Test

Levey raised one of my previous articles on replacing Howey with a

“Ripple Test” for cryptocurrencies, where a more specific and

relevant set of questions would determine the status of a digital

token. The demand for a Ripple Test is evolving whether the SEC

wins its case or not. The conversation has moved beyond the SEC,

not only because its credibility has been shaken by its startlingly

bad arguments in the pre-trial phase. There is a growing

recognition that the treatment of XRP by the SEC has come to

symbolize the U.S. government’s fundamental misunderstanding of

 cryptocurrencies, decentralized ledgers and blockchain technology,

and what they mean to the global economy. For Deaton and

millions of other users of the technology, XRP will either be a

triumphant hero or a martyr, but its legacy will play a role in

defining the future of the global economy and whether the United

States will be a player or a follower.

Follow me on Twitter or LinkedIn. 

Roslyn Layton

I analyze international technology policy through business economics. EVP,

Strand Consult; Co-Founder, ChinaTechThreat; Visiting Researcher,

Department of... Read More
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Delaware
The First State

              Page 1 Delaware
The First State

Page 1

                  

6440887   8100M Authentication: 204859544
SR# 20213970740 Date: 12-03-21
You may verify this certificate online at corp.delaware.gov/authver.shtml

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 

COPY OF THE CERTIFICATE OF MERGER, WHICH MERGES:

"XRP II, LLC", A NEW YORK CORPORATION,

WITH AND INTO "RIPPLE MARKETS DE LLC" UNDER THE NAME OF 

“RIPPLE MARKETS DE LLC”, A LIMITED LIABILITY COMPANY ORGANIZED 

AND EXISTING UNDER THE LAWS OF THE STATE OF DELAWARE, AS 

RECEIVED AND FILED IN THIS OFFICE ON THE THIRD DAY OF DECEMBER, 

A.D. 2021, AT 11:59 O`CLOCK A.M.      
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Investor Bulletin: Initial Coin Offerings
July 25, 2017
Developers, businesses, and individuals increasingly are using initial coin offerings, also called ICOs or token
sales, to raise capital.  These activities may provide fair and lawful investment opportunities.  However, new
technologies and financial products, such as those associated with ICOs, can be used improperly to entice
investors with the promise of high returns in a new investment space. The SEC’s Office of Investor Education and
Advocacy is issuing this Investor Bulletin to make investors aware of potential risks of participating in ICOs.

Background – Initial Coin Offerings

Virtual coins or tokens are created and disseminated using distributed ledger or blockchain technology.  Recently
promoters have been selling virtual coins or tokens in ICOs.  Purchasers may use fiat currency (e.g., U.S. dollars)
or virtual currencies to buy these virtual coins or tokens.  Promoters may tell purchasers that the capital raised
from the sales will be used to fund development of a digital platform, software, or other projects and that the virtual
tokens or coins may be used to access the platform, use the software, or otherwise participate in the project. 
Some promoters and initial sellers may lead buyers of the virtual coins or tokens to expect a return on their
investment or to participate in a share of the returns provided by the project. After they are issued, the virtual coins
or tokens may be resold to others in a secondary market on virtual currency exchanges or other platforms. 

Depending on the facts and circumstances of each individual ICO, the virtual coins or tokens that are offered or
sold may be securities.  If they are securities, the offer and sale of these virtual coins or tokens in an ICO are
subject to the federal securities laws.

On July 25, 2017, the SEC issued a Report of Investigation under Section 21(a) of the
Securities Exchange Act of 1934 describing an SEC investigation of The DAO, a virtual
organization, and its use of distributed ledger or blockchain technology to facilitate the
offer and sale of DAO Tokens to raise capital. The Commission applied existing U.S.
federal securities laws to this new paradigm, determining that DAO Tokens were
securities.  The Commission stressed that those who offer and sell securities in the U.S.
are required to comply with federal securities laws, regardless of whether those securities
are purchased with virtual currencies or distributed with blockchain technology.

To facilitate understanding of this new and complex area, here are some basic concepts that you should
understand before investing in virtual coins or tokens:

What is a blockchain?

A blockchain is an electronic distributed ledger or list of entries – much like a stock ledger – that is maintained by
various participants in a network of computers.  Blockchains use cryptography to process and verify transactions
on the ledger, providing comfort to users and potential users of the blockchain that entries are secure.  Some

Investor Alerts and Bulletins
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examples of blockchain are the Bitcoin and Ethereum blockchains, which are used to create and track transactions
in bitcoin and ether, respectively.

What is a virtual currency or virtual token or coin?

A virtual currency is a digital representation of value that can be digitally traded and functions as a medium of
exchange, unit of account, or store of value.  Virtual tokens or coins may represent other rights as well. 
Accordingly, in certain cases, the tokens or coins will be securities and may not be lawfully sold without registration
with the SEC or pursuant to an exemption from registration.   

What is a virtual currency exchange?

A virtual currency exchange is a person or entity that exchanges virtual currency for fiat currency, funds, or other
forms of virtual currency.  Virtual currency exchanges typically charge fees for these services.  Secondary market
trading of virtual tokens or coins may also occur on an exchange.  These exchanges may not be registered
securities exchanges or alternative trading systems regulated under the federal securities laws.  Accordingly, in
purchasing and selling virtual coins and tokens, you may not have the same protections that would apply in the
case of stocks listed on an exchange.

Who issues virtual tokens or coins?

Virtual tokens or coins may be issued by a virtual organization or other capital raising entity.  A virtual organization
is an organization embodied in computer code and executed on a distributed ledger or blockchain.  The code,
often called a “smart contract,” serves to automate certain functions of the organization, which may include the
issuance of certain virtual coins or tokens.  The DAO, which was a decentralized autonomous organization, is an
example of a virtual organization. 

Some Key Points to Consider When Determining Whether to Participate in an ICO

If you are thinking about participating in an ICO, here are some things you should consider.

Depending on the facts and circumstances, the offering may involve the offer and sale of securities.  If that
is the case, the offer and sale of virtual coins or tokens must itself be registered with the SEC, or be
performed pursuant to an exemption from registration.  Before investing in an ICO, ask whether the virtual
tokens or coins are securities and whether the persons selling them registered the offering with the SEC.  A
few things to keep in mind about registration:

If an offering is registered, you can find information (such as a registration statement or “Form S-1”)
on SEC.gov through EDGAR.

If a promoter states that an offering is exempt from registration, and you are not an accredited
investor, you should be very careful – most exemptions have net worth or income requirements.

Although ICOs are sometimes described as crowdfunding contracts, it is possible that they are not
being offered and sold in compliance with the requirements of Regulation Crowdfunding or with the
federal securities laws generally. 

Ask what your money will be used for and what rights the virtual coin or token provides to you.  The
promoter should have a clear business plan that you can read and that you understand.  The rights the
token or coin entitles you to should be clearly laid out, often in a white paper or development roadmap.  You
should specifically ask about how and when you can get your money back in the event you wish to do so.
 For example, do you have a right to give the token or coin back to the company or to receive a refund? Or
can you resell the coin or token? Are there any limitations on your ability to resell the coin or token?

If the virtual token or coin is a security, federal and state securities laws require investment professionals
and their firms who offer, transact in, or advise on investments to be licensed or registered.  You can visit
Investor.gov to check the registration status and background of these investment professionals.
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Ask whether the blockchain is open and public, whether the code has been published, and whether there
has been an independent cybersecurity audit.

Fraudsters often use innovations and new technologies to perpetrate fraudulent investment schemes. 
Fraudsters may entice investors by touting an ICO investment “opportunity” as a way to get into this cutting-
edge space, promising or guaranteeing high investment returns.  Investors should always be suspicious of
jargon-laden pitches, hard sells, and promises of outsized returns.  Also, it is relatively easy for anyone to
use blockchain technology to create an ICO that looks impressive, even though it might actually be a scam.

Virtual currency exchanges and other entities holding virtual currencies, virtual tokens or coins may be
susceptible to fraud, technical glitches, hacks, or malware.  Virtual tokens or virtual currency may be stolen
by hackers.

Investing in an ICO may limit your recovery in the event of fraud or theft.  While you may have rights under
the federal securities laws, your ability to recover may be significantly limited.

If fraud or theft results in you or the organization that issued the virtual tokens or coins losing virtual tokens, virtual
currency, or fiat currency, you may have limited recovery options. Third-party wallet services, payment processors,
and virtual currency exchanges that play important roles in the use of virtual currencies may be located overseas
or be operating unlawfully.

Law enforcement officials may face particular challenges when investigating ICOs and, as a result, investor
remedies may be limited. These challenges include:

Tracing money.  Traditional financial institutions (such as banks) often are not involved with ICOs or virtual
currency transactions, making it more difficult to follow the flow of money.

International scope.  ICOs and virtual currency transactions and users span the globe. Although the SEC
regularly obtains information from abroad (such as through cross-border agreements), there may be
restrictions on how the SEC can use the information and it may take more time to get the information.  In
some cases, the SEC may be unable to obtain information from persons or entities located overseas.

No central authority.  As there is no central authority that collects virtual currency user information, the SEC
generally must rely on other sources for this type of information.

Freezing or securing virtual currency.  Law enforcement officials may have difficulty freezing or securing
investor funds that are held in a virtual currency.  Virtual currency wallets are encrypted and unlike money
held in a bank or brokerage account, virtual currencies may not be held by a third-party custodian.

Be careful if you spot any of these potential warning signs of investment fraud.

“Guaranteed” high investment returns.  There is no such thing as guaranteed high investment returns.  Be
wary of anyone who promises that you will receive a high rate of return on your investment, with little or no
risk.

Unsolicited offers.  An unsolicited sales pitch may be part of a fraudulent investment scheme.  Exercise
extreme caution if you receive an unsolicited communication—meaning you didn’t ask for it and don’t know
the sender—about an investment opportunity.

Sounds too good to be true.  If the investment sounds too good to be true, it probably is. Remember that
investments providing higher returns typically involve more risk.

Pressure to buy RIGHT NOW.  Fraudsters may try to create a false sense of urgency to get in on the
investment.  Take your time researching an investment opportunity before handing over your money.

Unlicensed sellers.  Many fraudulent investment schemes involve unlicensed individuals or unregistered
firms.  Check license and registration status on Investor.gov.

No net worth or income requirements.  The federal securities laws require securities offerings to be
registered with the SEC unless an exemption from registration applies. Many registration exemptions
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Modified: July 25, 2017

require that investors are accredited investors; some others have investment limits.  Be highly suspicious of
private (i.e., unregistered) investment opportunities that do not ask about your net worth or income or
whether investment limits apply. 

***

Before making any investment, carefully read any materials you are given and verify the truth of every statement
you are told about the investment. For more information about how to research an investment, read our publication
Ask Questions.  Investigate the individuals and firms offering the investment, and check out their backgrounds on
Investor.gov and by contacting your state securities regulator.  Many fraudulent investment schemes involve
unlicensed individuals or unregistered firms. 

Additional Resources

SEC Investor Alert: Bitcoin and Other Virtual Currency-Related Investments

SEC Investor Alert: Ponzi Schemes Using Virtual Currencies

SEC Investor Alert: Social Media and Investing – Avoiding Fraud
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XRP Overview

Your Questions About XRP,
Answered

What Is XRP?

XRP is a digital asset that’s native to
the XRP Ledger—an open-source,
permissionless and decentralized
blockchain technology.

Created in 2012 specifically for payments, XRP can
settle transactions on the ledger in 3-5 seconds. It was
built to be a better Bitcoin—faster, cheaper and greener
than any other digital asset.

Benefits XRP Bitcoin

Fast 3-5 seconds to
settle

500 seconds
to settle

Low-Cost $0.0002/tx $0.50/tx

Scalable 1,500 tx per
second

3 tx per
second

Sustainable Environmentally
sustainable
(negligible
energy
consumption)

0.3% of
global
energy
consumption

XRP can be sent directly without needing a central
intermediary, making it a convenient instrument in
bridging two di�erent currencies quickly and e�ciently.

About XRP

XRP in
Trading

Ripple vs.
XRP

XRP
Wallets

XRP
Exchanges

Native NFT support is now available on the XRP Ledger Learn More
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It is freely exchanged on the open market and used in
the real world for enabling cross-border payments and
microtransactions.

Financial Institutions

Leverage XRP as a bridge currency to facilitate faster,
more a�ordable cross-border payments around the
world.

Individual Consumers

Use XRP to move di�erent currencies around the world.

How Is XRP Used in
Trading?

XRP is traded on more than 100
markets and exchanges worldwide.

XRP’s low transaction fees, reliability and high-speed
enable traders to use the digital asset as high-speed,
cost-e�cient and reliable collateral across trading
venues—seizing arbitrage opportunities, servicing
margin calls and managing general trading inventory in
real time.

Because of the properties inherent to XRP and the
ecosystem around it, traders worldwide are able to
shift collateral, bridge currencies and switch from one

XRP was designed
with sustainability in

mind.

Explore how the energy consumption of XRP
compares to other currencies.

Green Currency Calculator

Native NFT support is now available on the XRP Ledger Learn More
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crypto into another nearly instantly, across any
exchange on the planet.

What Is the Relationship
Between Ripple and XRP?

Ripple is a technology company that
makes it easier to build a high-
performance, global payments
business. XRP is a digital asset
independent of this.

There is a finite amount of XRP. All XRP is already in
existence today—no more than the original 100 billion
can be created. The XRPL founders gifted 80 billion
XRP, the platform’s native currency, to Ripple. To
provide predictability to the XRP supply, Ripple has
locked 55 billion XRP (55% of the total possible supply)
into a series of escrows using the XRP Ledger itself. The
XRPL's transaction processing rules, enforced by the
consensus protocol, control the release of the XRP.

What Wallets Support
XRP?

As of Jan 2023

43B
XRP remains in

escrow
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Digital wallets are pieces of software
that allow people to send, receive,
and store cryptocurrencies,
including XRP. There are two types of
digital wallets: hardware and
software.

Software Wallets

Hardware Wallets

Disclaimer: This information is drawn from other sources on the internet.
XRPL.org does not endorse or recommend any exchanges or make any
representations with respect to exchanges or the purchase or sale of
digital assets more generally. It’s advisable to conduct your own due
diligence before relying on any third party or third-party technology, and
providers may vary significantly in their compliance, data security, and
privacy practices.

What Exchanges Support
XRP?

Exchanges are where people trade
currencies. XRP is traded on more
than 100 markets and exchanges
worldwide.

There are di�erent types of exchanges that vary
depending on the type of market (spot, futures,
options, swaps), and the type of security model
(custodial, non-custodial).

Spot Exchanges

Native NFT support is now available on the XRP Ledger Learn More
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Spot exchanges allow people to buy and sell
cryptocurrencies at current (spot) market rates.

Futures, Options and Swap Exchanges

Futures, options and swap exchanges allow people to
buy and sell standardized contracts of cryptocurrency
market rates in the future.

Custodial Exchanges

Custodial exchanges manage a user’s private keys, and
publish centralized order books of buyers and sellers.

Non-Custodial Exchanges

Non-custodial exchanges, also known as decentralized
exchanges, do not manage a user’s private keys, and
publish decentralized order books of buyers and sellers
on a blockchain.

Top Exchanges, according to
CryptoCompare

Disclaimer: This information is drawn from other sources on the internet.
XRPL.org does not endorse or recommend any exchanges or make any
representations with respect to exchanges or the purchase or sale of
digital assets more generally. It’s advisable to conduct your own due
diligence before relying on any third party or third-party technology, and
providers may vary significantly in their compliance, data security, and
privacy practices.
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