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Given its position in the digital asset and blockchain industry, as well as its significant 

advocacy initiatives, the Chamber has a strong interest in this case, which raises complex issues 

with potentially far-reaching consequences. Namely, whether the well-settled law applicable to 

the offer and sale of an investment contract that is a securities transaction is properly 

distinguished from the law applicable to secondary transactions in digital assets that were 

previously the subject of an investment contract. The Chamber does not proffer any opinions on 

legal framework applied to digital assets creates a clear and consistent precedent for industry 

members to follow.  

This Court is well aware that, as of yet, no federal law (or regulation) specifically 

governs the legal characterization of digital assets recorded on a blockchain. United States 

jurisprudence has demonstrated its flexibility in modern application, but some rigidity manifests 

when decades-old law faces some of the more unique aspects of blockchain technology, which is 

not circumscribed to the practical limitations of traditional assets. Although blockchain 

technology in the financial services sector is immediately relevant in this case, blockchain is 

actively being used and pursued for use in a variety of industries. In each of these use-cases, the 

digital asset is only data on a blockchain.  

This case involves an analysis of the factors established by SEC v. W.J. Howey Co. for 

the initial offering of a digital asset. 328 U.S. 293 (1946) Howey . This Court is considering 

whether that offering, as distinct from the underlying asset, is an investment contract that meets 

the four prong test under Howey. Legal precedent is limited to the application of Howey to initial 

offerings of digital assets and was reiterated by this Court in SEC v. Telegram Grp. Inc., 448 F. 

Supp. 3d 352 (S.D.N.Y. 2020) Telegram . On the other hand, if this Court decides to consider 
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the status of the underlying asset in subsequent sales after the initial offering, we want to remind 

the Court that there is no legal precedent on this issue. This lack of clarity has had a significant, 

chilling effect on both U.S.-based digital asset network developers and potential market 

participants. Such uncertainty undermines not only the development of digital asset networks, 

but the efforts of the variety of intermediaries, including advisers, broker dealers, digital asset 

exchanges, and custodians (among others) that endeavor to provide the regulatory compliant 

infrastructure necessary to support digital asset markets. 

To address this uncertainty, the legislature is currently considering proposed legislation 

regarding the application of securities and commodities laws to digital assets. As such, we urge 

the Court to look to the proposed legislation in setting any precedents on this issue or otherwise 

defer to the legislature to provide regulatory clarity. The application of the correct legal standard 

and regulatory clarity is crucial for market participants. Such clarity would provide market 

participants the ability to reasonably conclude that they are operating in compliance with federal 

securities and commodities laws, without the looming possibility of enforcement at each and 

 

Therefore, regardless of the outcome of this case, the Chamber urges the Court to 

recognize that (i) there is a well-settled law that can be applied to determine if an initial offering 

of a digital asset constitutes an investment contract; (ii) to the extent this Court goes beyond that 

analysis, there is no precedent that analyzes whether an underlying asset of an investment 

contract is itself a security; and (iii) the law is uncertain as to secondary transactions of the same 

digital asset that were previously issued pursuant to an investment contract and this Court should 

look to current pending legislation or defer to the legislature on what the legal standard should be 

for subsequent transactions of such assets.  
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ARGUMENTS 

I. LEGAL PRECEDENT PROVIDES THAT THE HOWEY TEST SHOULD BE 
APPLIED TO DETERMINE IF THE INITIAL OFFERING OF A DIGITAL 
ASSET IS AN INVESTMENT CONTRACT. 

The issue in this case is whether the transactions where Defendants offered and 

distributed a digital asset constitutes unregistered securities transactions. Legal precedent 

provides how to analyze whether offerings of digital assets are securities. Section 2 of the 

Securities Act of 1933 defines security  by providing an enumerated list 

of financial assets commonly traded for investment or speculation (i.e., stocks or bonds), as well 

as general descriptive investment contract.  The Securities Act was passed in 

order to regulate financial instruments 

they are called.  SEC v. Edwards, 540 U.S. 389, 393 (2004) (quoting Reves v. Ernst & Young, 

494 U.S. 56, 61 (1990)). As noted by the Court in Howey, the term investment contract  

, rather than a static, principle, one that is capable of adaptation to meet the 

countless and variable schemes devised by those who seek the use of the money of others on the 

Howey, 328 U.S. at 299.  

The U.S. Supreme Court established a test in Howey to determine if a particular 

transaction constitutes an investment contract. The Court held that an investment contract means 

, or scheme whereby a person invests his money in a common enterprise 

and is led to expect profits solely from the efforts of the promoter or a third party.  Id. In Howey, 

-seeking business [were] present  [t]he investors provide[d] the 

capital and share in the earnings and profits; the promoters manage[d], control[led] and 

operate[d]  Id. at 300. In analyzing whether a transaction or scheme is an 

 the emphasis should be on 

 and the  Tcherepnin v. Knight, 389 U.S. 332 at 336 
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Finance All Markets Summi

virtually any asset (including virtual assets),  Hinman Speech ; and Telegram, 448 

F. Supp. 3d at 365 

. In each of these examples, the subject of an 

investment contract is a commodity with its own properties and inherent value separate from the 

investment contract; beavers can be used for their pelts, oranges can be eaten, and condominiums 

can be lived in. Similarly, a digital asset can have its own value as an asset to pay transaction 

fees and use applications on .4 Thus, just like the oranges in Howey 

would not themselves be securities if the oranges were grown and  the 

subject of an investment contract should be evaluated separately from the investment contract 

itself. 

Although the Howey test is intentionally a flexible standard, it is not all encompassing. 

Indeed, guidance from the SEC staff suggests that certain transactions in a given digital asset are 

simply technology transactions and therefore not securities transactions.5 The federal securities 

laws favor substance over form and the U.S. Supreme Court has placed emphasis on the 

economic reality of a situation. Tcherepnin 389 U.S. at 336; Howey, 328 U.S. at 298. Digital 

assets are simply electronic records which contain data that can represent anything. For example, 

some digital assets clearly represent securities such as tokenized stocks and bonds, while others 

are ledger entries that can be traded back and forth through technology transactions on a network 

as commodities (i.e., bitcoins). The essential character of a stock as a security is not changed 

merely because it is represented by a paper certificate as opposed to an electronic record. As 

 
4 See the Hinman Speech. 
5 See, e.g., the Hinman Speech, the 

 -
action letters issued by the SEC staff related to the offer and sale of digital assets. 
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such, the use of a particular technology does not and should not change the economic substance 

of the underlying asset.  

As this C [digital assets] 

value and may fluctuate in value as any commodity would. In the abstract, an investment of 

money in a cryptocurrency utilized by members of a decentralized community connected via 

blockchain technology, which itself is administered by this community of users rather than by a 

common enterprise, is not likely to be deemed a security under the familiar test laid out in 

S.E.C. v. W.J. Howey Co. Telegram, 448 F. Supp. 3d at 358 (internal citations omitted and 

emphasis added).  

This Court declined the opportunity in Telegram to opine on whether the subject of an 

investment contract is  Instead, this 

Court focused its decision on the scheme in its entirety, as opposed to opining on the 

characterization of its underlying asset. See Telegram, 448 F. Supp. 3d. On this point, we urge 

the Court to make clear that the status of the subject of an investment contract is a separate 

inquiry from the status of the investment contract itself. 

III. THE LAW IS UNSETTLED AS TO SECONDARY TRANSACTIONS OF 
DIGITAL ASSETS. 

Because the investment contract analysis focuses on the investment transactions, and not 

the underlying asset, the regulatory characterization of different transactions in a particular 

digital asset may change as related facts and circumstances change. For instance, the original sale 

of the land and trees in Howey constituted an investment contract when placed in context with 

services; however, if those same plots of land and orange trees were 

then resold later, separate from W.J. Howey , such sales may no longer constitute 

investment contracts. 
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Indeed, the dynamic nature of the Howey analysis makes it a particularly challenging 

framework to apply to secondary transactions involving fast-moving and ever changing 

technology businesses, especially those that incorporate the native digital asset essential to the 

operation of the blockchain network.   

The lack of clarity regarding secondary transactions in digital assets also impacts the 

blockchain industry as a whole (and potentially, the broader U.S. economy). In this case, all 

parties have commented on, and the Court has taken notice of, the recent public statements of 

-1 at 1) 

. Recognizing that the fact-intensive Howey test is at times difficult 

for even experienced lawyers to apply, let alone market participants without legal training, the 

SEC has commendably provided guidance on the application of the federal securities laws to 

digital assets.6 This guidance is rooted in federal and administrative precedent in applying 

Howey, and would appear to clearly provide for digital asset transactions that are not subject to 

the securities laws. However, th  on Howey, paints 

a different picture.7 Because of this contradiction and guidance confusion, a number of market 

participants have approached the SEC without success requesting interpretive relief or rule-based 

guidance on the legal standard to apply for secondary transactions in digital assets that were 

previously the subject of an investment contract. 

In the instant case, the SEC has 

particular financial instrument, without additional context, qualifies as a security per se ECF 

 
6 See, SEC Release No. 81207, Report of Investigation Pursuant to Section 21(a) of the Securities Exchange Act of 
1934: The DAO (July 25, 2017). See also, the Hinman Speech, the FinHub Framework, and no-action letters issued 
by the staff related to the offer and sale of digital assets.  
7 See, e.g., SEC v. Wahi, No. 2:22-cv-01009 (W.D. Wash. July 21, 2022). 
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No. 326-

. The SEC has argued that it does not claim that XRP is itself a 

security, but rather that XRP, even in the secondary market, is the embodiment of those facts, 

circumstances, promises, and expectations [surrounding the digital asset and the manner in which 

it is offered and sold], and today represents that investment contract. ECF No. 153, at 30. This 

application of the investment contract analysis to digital assets, like digital assets themselves, 

remains novel. We are not aware of any judicial decisions that have correctly applied Howey at 

the time of an initial sale, and then re-applied Howey to later secondary transactions involving 

the same underlying asset. That, however, is the approach that the SEC suggests is correct.8 

At the same time, the SEC has not provided guidance on a reasonable time period, 

following an initial investment contract offering, to re-apply Howey or any other legal standard 

to a secondary transaction in a digital asset that was previously the subject of an investment 

contract. To the extent the Court considers secondary market transactions in its decision, the 

critical question to consider is what legal standard should be applied to determine which facts, 

circumstances, promises, and expectations are relevant, and at what point in time such elements 

should be considered. 

This subtle distinction has no precedent, nor has it been expressed in any guidance from 

the SEC or its staff. For example, in a recent public statement discussing the regulation of 

platforms that facilitate trading in digital assets, SEC Chairman Gary Gensler stated that he 

agreed with the prior  9 An 

by definition, a type of transaction that the investment contract 

 
8 See, e.g., the FinHub Framework (discussing whether a digital asset previously sold as a security should be 
reevaluated at the time of later offers or sales); see also the Hinman Speech.  
9 Gary Gensler, SEC Chairman, SEC, Remarks Before the Aspen Security Forum  (Aug. 3, 2021) 

. 
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analysis may be clearly applied to. As a general matter, an ICO is a primary offering rather than 

a secondary transaction, the type of transaction facilitated by secondary trading platforms. 

Instead, secondary trading platforms support trading of digital assets that may have originally 

been issued pursuant to an ICO (or investment contract). Chairman Gensler was notably silent on 

the application and outcome of the investment contract analysis to the same digital assets that 

may be bought and sold in commercial or technology transactions, as well as on comments made 

by other SEC Commissioners and staff addressing this point, such as the Hinman Speech, the 

FinHub Framework, and the Coinschedule Statement, all of which recognize the lack of a legal 

standard or precedent on this issue.  

On one hand, as stated above, it seems clear that where a company raises funds in 

exchange for a promise to use those funds to develop and deliver a yet-to-be-created product, the 

transaction is an investment contract subject to the federal securities laws. As noted in our 

amicus brief to this Court filed in Telegram, care needs to be taken not to conflate a digital asset 

with the circumstances of its initial offering. It cannot be that an asset that is the subject of an 

investment contract will forever embody the investment contract itself, as the SEC now suggests 

without citing legal precedent for that conclusion. Otherwise, purchases of certain casks of 

whisky, families of beavers, and orange trees would be subject to the securities laws, which has 

never been the case under the existing precedent. On the other hand, it remains extremely 

difficult to discern when digital assets may be used and traded without each purchaser entering 

into an investment contract. Without express regulation, the market has had to rely on highly 

fact-specific district court decisions, settled administrative enforcement actions, and non-binding 

guidance and personal public statements made by SEC staff and commissioners, some of which 

expressed views that have changed with each new appointment to the commission. The lack of 
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legal precision inherent in many speeches, along with contradictory statements made by various 

federal regulators has created a significant and unprecedented degree of confusion for the U.S. 

blockchain industry.    

Moreover, and quite remarkably, the SEC has also made clear that the burden of 

determining whether a particular digital asset should or should not be treated as a security is the 

obligation of market participants. For instance, the SEC (at both the staff and commission level) 

has provided potential relief for certain digital asset activities conducted by broker-dealers, 

subject to the broker-dealer [ing], and enforce[ing] reasonably designed 

written policies and procedures to conduct and document an analysis of whether a digital asset is 

10 In spite of these requirements (and the recognized lack of regulatory certainty), the 

SEC staff has also , 

use of certain frameworks for evaluating regulatory risks associated with trading or holding a 

particular digital asset that are not endorsed or approved by the SEC or SEC staff, without 

separate legal analysis and opinion of securities counsel (presumably for each particular digital 

asset), may lead to such participants violating the federal securities laws.11 Chairman Gensler has 

expressed the belief [t]he test to determine whether a crypto asset is a security is clear. 12 

The Howey test may be clear, however, whether it is applicable to secondary transactions in 

digital assets is anything but. As a result of these significant issues, the Court will need to view 

this as a case of first impression without a settled legal precedent as it relates to secondary 

transactions in digital assets.  

 
10 SEC Release No. 34-90788, Custody of Digital Asset Securities by Special Purpose Broker-Dealers, p. 8 (Apr. 27, 
2021); see also, Letter from SEC to FINRA, p. 3 (Sept. 25, 2020). The SEC staff has also stated that examinations of 
Investment Advisers will focus on whether advisers have policies and procedures that address whether digital assets 
are classified as securities. SEC Division of Examinations, Risk Alert: The Division of Ex
Focus on Digital Asset Securities, p. 2 (Feb. 26, 2021). 
11 See Letter from SEC Strategic Hub for Innovation and Financial Technology to NYDFS (Jan. 27, 2020).  
12 Gensler Aspen Remarks. 
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Although there is no precedent that meaningfully addresses the independence of the 

underlying asset from the overall transaction, the Chamber believes that, as long as the 

underlying asset does not include financial interests, such as legal rights to debt or equity, digital 

assets are presumed to be commodities. This viewpoint is shared by the drafters of the bipartisan 

Lummis- The RFIA seeks to offer 

clarity to investors by creating a statutory distinction between the initial offering or distribution 

transaction and the underlying digital assets that are the subject of such a transaction, referred to 

as . 13 The proposed bill mandates disclosure requirements for such ancillary 

assets that are not fully decentralized, and whose value is determined by the entrepreneurial and 

managerial efforts of others. Under the RFIA, when an asset is fully decentralized and there are 

no longer entrepreneurial or managerial efforts, the disclosure requirements are terminated and 

such asset is treated as a commodity.  

It is our view that the RFIA is the natural application of Howey to digital assets because it 

y the assets purchased pursuant 

to an investment contract from the investment contract itself. See Howey, 328 U.S. at 298. 

Additionally, it provides a sound framework for allowing the secondary transactions and resales 

of digital assets to occur while requiring disclosures to protect digital asset investors and increase 

market protections. 

The Chamber respectfully asks that this Court draw upon the principles set forth in RFIA 

for guidance if it decides to clarify the characterization of digital assets which are the subject of 

an investment contract or defer such a decision to the legislature as it continues to make progress 

in establishing clarifying guidelines for the proper legal classification of digital assets. 

 
13 RFIA of 2022, S. 4356, 117th Cong. (2022). 
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CONCLUSION 

The Court has previously asserted, correctly, that a digital asset is not a security solely by 

virtue of being represented in digital form or recorded on a blockchain ledger. However, we are 

not aware of any court that has applied the Howey test to secondary transactions instead of the 

facts and circumstances surrounding an initial offer and sale. Further, despite the guidance issued 

by SEC staff, we are not aware of any court that has reevaluated whether transactions in a digital 

asset are securities transactions based on changes in the relevant factual circumstances. The 

Chamber believes that the subject of an investment contract, such as a digital asset, should be 

analyzed separately from the contract itself, and that secondary transactions in the subject of an 

investment contract may be considered a commercial or technology transaction according to the 

relevant facts and circumstances. Therefore, the Chamber respectfully asks the Court to reiterate 

that the law applicable to an investment contract is separate and distinct from the law applicable 

to the subject of such investment contract. To the extent the Court considers secondary 

transactions in digital assets in its opinion, we urge the Court to note that the law is unsettled and 

to consider an appropriate legal framework that acknowledges proposed laws, such as the RFIA, 

which are currently under consideration by the legislature.  
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I-Remit, Inc., (“I-Remit”) respectfully submits this Amicus Curiae Brief in support of the 

Motion for Summary Judgment filed by Defendants Ripple Labs Inc., Bradley Garlinghouse, and 

Christian A. Larsen (collectively, “Defendants”).1 

INTERESTS OF I-REMIT, INC. AS AMICUS CURIAE 2 

Founded in 2001, I-Remit is a global payment remittance company that is headquartered in 

the Philippines. It functions as an intermediary that connects senders of money abroad to recipients 

of that money in the Philippines. I-Remit is the only remittance company that is publicly listed on 

the Philippine Stock Exchange. It serves individuals and businesses around the world, with offices 

in eight countries and partnerships with more than 100 financial institutions.3 

One of the chief mechanisms that I-Remit employs to facilitate money transfers is the 

“RippleNet” software product. RippleNet, developed by Defendant Ripple Labs, Inc. (“Ripple”), 

allows customers to clear and settle cross-border financial transactions in a variety of ways. One of 

those ways is through software called On Demand Liquidity (“ODL”), which uses a virtual 

cryptocurrency called XRP. XRP, in turn, runs on the “XRP Ledger,” an open-source technology 

(not owned by Ripple) that can securely record international transactions almost instantaneously. 

Generally, the Philippines are a major global market for cryptocurrency usage. The 

Cryptocurrency Adoption Index’s July 2022 survey ranks the Philippines as 10th among nations 

around the world in terms of the percentage of the population that owns or uses cryptocurrency.4 

 
1  I-Remit files this brief as a separate docket entry pursuant to the Court’s October 11, 2022 Order granting I-

Remit’s motion for leave. (Dkt. 659). I-Remit believes this brief conforms with Section III.D of the Court’s Individual 

Rules of Practice. 

2  This Brief was principally authored by I-Remit as amicus curiae along with its undersigned counsel. No 

party’s counsel authored this Brief in whole or in part. Neither any party nor any party’s counsel contributed money 

related to the preparation or submission of this Brief. 

3  See generally, “About,” I-Remit, available at https://iremitx.com/About (last visited September 24, 2022). 

4  “Philippines ranks 10th in crypto adoption,” BUSINESS WORLD, available at: 

https://www.bworldonline.com/infographics/2022/07/12/460590/philippines-ranks-10th-in-crypto-adoption/ (last 

visited September 24, 2022). 
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Accordingly, a Bangko Sentral ng Pilipinas (Philippine Central Bank)-licensed Remittance and 

Virtual Asset Service Provider company like I-Remit has a strong interest in cryptocurrency and 

cryptocurrency regulation, given that a significant portion of its remittance partners use, and indeed 

prefer, sending and receiving payments through digital currencies. 

As a major ODL customer, I-Remit is interested in the outcome of this lawsuit because of 

its reliance on XRP and the XRL Ledger. I-Remit has deep knowledge of these technologies that 

will aid the Court’s evaluation of the arguments advanced by the U.S. Securities and Exchange 

Commission (“SEC”). 

BACKGROUND 

The SEC claims that Ripple violated the Securities Act of 1933 because “XRP was an 

investment contract” and that “the principal reason for anyone to buy XRP was to speculate on it 

as an investment.” (Amended Complaint, Dkt. 46, ¶¶ 230-232). 

I-Remit believes that this is false. I-Remit—and countless similar companies that use XRP 

for cross-border fund transfer on a daily basis—are living proof. I-Remit does not use XRP “to 

speculate on it” nor does it consider XRP to be an “investment” whose inherent value is expected 

to increase over time. To be sure, sophisticated entities like I-Remit are broadly aware of 

cryptocurrency markets and their potential fluctuations. Those fluctuations might naturally affect 

the value of XRP on a given day, just as those same forces might affect the values of Bitcoin, 

Ethereum, and countless other currencies that have emerged in recent years. But these vacillations, 

whatever they might be, are not why I-Remit uses XRP—let alone the “principal reason.” 

Rather, as explained above, I-Remit uses Ripple’s software product called ODL. Through 

ODL, a business can convert local fiat currency (i.e., a government-issued currency like U.S. 

dollars) into XRP, and then transfer the XRP to a particular jurisdiction and then convert back to 

local fiat currency. In the case of I-Remit, that recipient jurisdiction is the Philippines. I-Remit, 
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through its exchanges, automatically converts the transfer in local currency (i.e., the Philippine 

Peso) in real-time, therefore eliminating any “speculative” aspect of its use. ODL has many benefits 

for I-Remit and its remittance partners. For example, ODL settles cross-border transactions nearly 

instantaneously by recording those transactions on the XRP Ledger.5 It can do so during times when 

traditional banks are closed (e.g., evenings, holidays, and weekends). ODL is also highly secure, 

providing assurance to entities like I-Remit and its users when sending currency across national 

borders. ODL also makes it very efficient to navigate between traditional fiat currencies and 

cryptocurrencies. 

The SEC’s contention that XRP is an “investment” subject to the Securities Act is not 

accurate in light of U.S. Supreme Court precedent that defines that term. The way in which entities 

like I-Remit use XRP on a daily basis undermines the SEC’s theory of the case. For the following 

reasons, I-Remit respectfully urges the Court to grant Ripple’s Motion for Summary Judgment and 

end the SEC’s effort to expand its scope of regulatory authority. 

ARGUMENT 

I. XRP is not an “investment contract” within the meaning of the Securities Act of 

1933, and therefore falls outside of the SEC’s purview. 

Defendants’ Motion for Summary Judgment should be granted because, contrary to the 

SEC’s position, XRP cannot constitute an “investment contract” within the meaning of the 

Securities Act of 1933 according to binding Supreme Court and Second Circuit precedent. This 

definitional problem, standing alone, should end this Court’s inquiry. 

A. Applicable Standards 

Section 5 of the Securities Act prohibits the offer, sale, or delivery after sale of any security 

 
5  The XRP Ledger is open-source software that operates as a peer-to-peer database, spread across a network 

of computers, that records data respecting transactions, among other things. See generally, “What Is XRP Ledger 

(XRPL)?” BINANCE ACADEMY, available at https://xrpl.org/index.html (last visited September 24, 2022). 
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without an effective or filed registration statement. See 15 U.S.C. § 77e(a)-(c). To show a violation 

of Section 5, the SEC must establish, inter alia, that a defendant actually offered or sold a security. 

S.E.C. v. Cavanagh, 1 F. Supp. 2d 337, 361 (S.D.N.Y.), aff’d, 155 F.3d 129 (2d Cir. 1998); see 

also, Owen v. Elastos Found., No. 1:19 Civ. 5462, 2021 WL 5868171, at *9 (S.D.N.Y. Dec. 9, 

2021) (reciting standard). Under Section 2(a)(1) of the Securities Act, a security includes—as 

relevant to this litigation—an “investment contract.”6 15 U.S.C. § 77b(a)(1); In re J.P. Jeanneret 

Assocs., Inc., 769 F. Supp. 2d 340, 358 (S.D.N.Y. 2011) (providing definition). 

In 1946, the U.S. Supreme Court defined an “investment contract” as “a contract, transaction 

or scheme whereby a person invests his money in a common enterprise and is led to expect profits 

solely from the efforts of the promoter or a third party.” S.E.C. v. W.J. Howey Co., 328 U.S. 293, 

298–99 (1946). Where courts have used the so-called Howey test to evaluate whether an investment 

contract exists, three factors are considered: whether there has been (1) an investment of money (2) 

in a common enterprise (3) with the expectation of profit from the essential efforts of another. See, 

e.g., Gary Plastic Packaging Corp. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 756 F.2d 230, 

239 (2d Cir. 1985) (citing Howey, 328 U.S. at 298-99). 

B. Howey’s Third Factor 

The third prong of the Howey test is satisfied where investors have been “led to expect 

profits solely from the efforts of the promoter.” United States v. Leonard, 529 F.3d 83, 88 (2d Cir. 

2008) (quoting W.J. Howey Co., 328 U.S. at 299). 

Even assuming that the SEC could establish the first two Howey factors—that there has 

 
6  Although Section 2(a)(1) of the Securities Act includes numerous potential “securities” in its definitional 

ambit (e.g., notes, stocks, bonds, etc.), the SEC in this litigation alleges only that XRP constitutes an investment 

contract. (Amended Complaint, Dkt. 46, ¶¶ 3, 31). 
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been an investment of money into a common enterprise—it cannot establish the third.7 As I-Remit’s 

usage of XRP reveals, XRP (1) is not used with any expectation of profit and (2) is not used because 

of reliance upon Ripple’s purported efforts to enhance XRP’s value. 

1. No Expectation of Profit 

To meet Howey’s third factor, the investment must come with “a reasonable expectation of 

profits” that can take the form of “capital appreciation resulting from the development of the initial 

investment.” United Horn. Found., Inc. v. Forman, 421 U.S. 837, 852 (1975)). 

I-Remit does not use XRP because of any expectation of profit. Rather, I-Remit is a 

customer of Ripple’s ODL product (which uses XRP) because of ODL’s substantively 

advantageous features to facilitate cross-border payments: speed, ease, and reliability. 

First, ODL has the ability to transfer funds almost instantaneously. Traditional financial 

institutions (i.e., commercial banks) can take three to five days to settle international fund transfers 

and are often unavailable on evenings, weekends, and holidays. Even cryptocurrencies like Bitcoin 

or Ethereum can take ten or fifteen minutes to record a transaction. But XRP running on the XRP 

Ledger can support more than 1,500 transactions per second with confirmation speeds under five 

seconds.8 Simply put, ODL is exponentially faster for customers. 

Second, ODL is incredibly easy to use. While traditional financial institutions would require 

customers to worry about cumbersome currency exchanges—often charging fees with each 

conversion from one fiat currency to another—ODL permits I-Remit’s partners to promptly transfer 

value across borders with ease by converting fiat currencies into XRP. 

Third, and finally, ODL is secure and reliable, providing assurance to both senders and 

 
7  Defendants’ Motion for Summary Judgment separately addresses why the SEC also cannot meet the first two 

Howey factors: namely, there is no investment and no common enterprise. (See Dkt. 643 at 51-64). 

8  Supra, note 2. 
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recipients of funds. As a remittance company, I-Remit relies on this security; indeed, the company’s 

good will is largely based upon the trust of its users. Ripple’s ODL product provides a high degree 

of customer confidence. 

An expectation of profit is not among the reasons that I-Remit uses ODL and XRP. I-Remit 

is generally aware that XRP’s value may fluctuate in a given day, week, or month. But its utility is 

purely as a means of value exchange for the reasons outlined above—not because of some 

expectation that its inherent worth will be higher at some future date.  

The SEC’s contention that XRP “purchasers [are] sophisticated individuals or entities 

hoping to profit from XRP price movement” is simply not an accurate reflection of why an entity 

like I-Remit and its end-users use ODL and XRP. (Dkt. 640 at 37). 

2. No Reliance on Ripple’s “Efforts” 

Another requirement to meet Howey’s third factor is that the expectation of profit must be 

“derived from the entrepreneurial or managerial efforts of others.” Forman, 421 U.S. 837, 839 

(1975). Howey contemplates that an investor is led to expect that he will earn a profit “solely 

through the efforts of the promoter or of someone other than themselves.” W.J. Howey Co., 328 

U.S. at 298. The Second Circuit has clarified that “the word ‘solely’ should not be construed as a 

literal limitation; rather, we ‘consider whether, under all the circumstances, the scheme was being 

promoted primarily as an investment or as a means whereby participants could pool their own 

activities, their money and the promoter’s contribution in a meaningful way.’” United States v. 

Leonard, 529 F.3d 83, 88 (2d Cir. 2008) (quoting SEC v. Aqua–Sonic Prods. Corp., 687 F.2d 577, 

582 (2d Cir. 1982)). 

I-Remit does not rely on Ripple’s purported “efforts” to boost the value of XRP. The value 

of XRP is largely irrelevant to companies like I-Remit. As explained above, I-Remit is instead 

focused on ODL’s speed, ease, and reliability. To the extent that I-Remit is conscious of the value 
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of XRP, it is only in the most general sense that XRP must maintain (rather than grow) its value in 

order to be a useful mechanism of exchange. 

The SEC argues that “the fortunes of XRP purchasers were and are tied to one another and 

each depend on the success of Ripple’s XRP Strategy.” The price of XRP “rises and falls for XRP 

investors together and equally for all investors.” (Amended Complaint, Dkt. 46, ¶¶ 291-292). While 

it is obviously true that holders of XRP would economically benefit if XRP’s value rises, that would 

be true for any means of value exchange. The core function of a means of value exchange, however, 

is simply that it roughly maintains its value over time. That is what matters about XRP to entities 

like I-Remit. 

As with many cryptocurrencies that have developed in recent years, XRP provides a digital 

currency with benefits not achievable through traditional governmental currencies. XRP is best 

understood as a means of value exchange, not an investment. It should not be regulated as an 

investment under the Securities Act. 

II. The SEC dramatically minimizes and underestimates the importance of ODL. 

The SEC’s lawsuit paints ODL as essentially a distraction, and not a key aspect of the way 

in which XRP is used. In the SEC’s telling, XRP is principally bought and sold as an investment 

vehicle. Customers of ODL do not seem to matter to the SEC. 

To support its narrative, the SEC alleges that the use of XRP as a “universal digital asset” 

with the purpose of transferring money simply “never materialized.” (Amended Complaint, Dkt. 

46, ¶ 358). It further contends that “[s]ince its launch, ODL has gained very little traction” and that 

its use “was not organic or market-driven [but rather] subsidized by Ripple.” (Id., ¶¶ 364-365). The 

SEC even goes as far as to say that Ripple essentially pays entities to use ODL: “To encourage 

adoption of ODL, Ripple paid XRP to both the money transmitting businesses and certain market 

makers that supported the product for their efforts.” (Id., ¶ 131). 
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The SEC’s insinuation is that ODL is irrelevant to the true nature of XRP as an investment. 

If anything, the SEC asserts that Ripple’s ODL product is a red herring meant to distract regulators, 

even though it has little to no actual usage. 

None of this is remotely accurate. As explained above, I-Remit is a significant customer of 

ODL within one of the world’s largest national markets for cryptocurrency.9 Not only did XRP’s 

popularity as a universal digital currency “materialize,” but it has done so spectacularly well. As 

Defendants point out in their Motion, ODL has seen tremendous growth since its launch in 2018, 

with more than $10 billion in ODL payments made to date. Put differently, that means over $10 

billion in XRP has been exchanged across borders. (Dkt. 643 at 22). 

I-Remit has been an active user of ODL since 2019. ODL is useful for I-Remit because XRP 

and the XRP Ledger lower the cost of real-time payments and allow greater customer access to 

currency markets with a high levels of speed and security. On an annual basis, I-Remit 

accommodates the utilization of XRP to process and payout remittance transactions equivalent to 

hundreds of millions of US dollars.  

Contrary to the SEC’s insinuation in its lawsuit (Dkt. 46 ¶¶ 364-365) and summary 

judgment motion (Dkt. 640 at 41), Ripple does not pay I-Remit to use ODL or XRP; I-Remit uses 

ODL and XRP voluntarily because they benefit I-Remit’s remittance partners. 

Simply put, the SEC’s allegations misunderstand the extent and function of ODL’s usage, 

thereby also misunderstanding the purpose of XRP. 

CONCLUSION 

For the forgoing reasons, I-Remit respectfully urges the Court to grant Defendants’ Motion 

for Summary Judgment. 

 
9  Supra, note 3. 
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