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Hi Bill,

We have a three key comments (see also attached) for your Digital Assets Speech. It’s a great
speech, but we think that a few points could help make it stronger, primarily:

| We think that, up front, it would help if you added a disclaimer that the remarks focus on the
1933 Act.

| As written, the language remains vague as to whether ETH is a security. If you want to make
an affirmative statement that it is not a security, the language could be stronger (i.e., just say
it). If you don’t want to take an affirmative stance, we suggest using language similar to what
you used for Bitcoin re. the disclosure regime to make it more consistent. Otherwise, it is
unclear why bitcoin references the disclosure regime and ETH primarily references “resale
activity.”

] On p. 8, when talking about “implications under the federal securities laws” when an asset is
considered a security, we would appreciate it if you would add: “There are a host of issues
being addressed by our divisions of Trading and Markets and Investment Management,
including broker-dealer, exchange and fund registration, as well as matters of market
manipulation, custody and valuation.” These are key issues for us that we want to continue
to emphasize when possible.

Please let me know if you would like to discuss.

Thanks,
Brett
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Digital Asset Transactions:

When Howey Met Gary (Plastics)

There has been considerable discussion recently in the press and at legal conferences
regarding whether a digital asset offered as a security’ can over time become something other
than a security. I think framing the question that way might miss an important point, which I

hope to make with my remarks here koday

To start, I think a better line of inquiry is: “Can a digital asset or token that was originally
offered in a securities offering ever be later sold in a manner that does not constitute an offering
of a security?” In cases where the digital asset or token represents a set of rights that give the
holder a financial interest in an enterprise the answer is likely “no.” In these cases, calling the
transaction an initial coin offering, or “ICO,” or a sale of a “Token,” won’t take it out of the

purview of the U.S. securities laws.

But what of those cases where there is no longer any central enterprise being invested in
and where the digital asset or token is sold only to be used to purchase a good or service
available through the network on which it was created? I believe in these cases the answer is a
qualified “yes,” and I'd like to share my thinking with you today about the circumstances under

which that could occur.

First, I would like to start with a little background on the new world of digital assets.

Most of you are no doubt quite familiar with Bitcoin and know of blockchain — or distributed

! Section 2(a)(1) of the 1933 Act [15 U.S.C. § 77b(a)(1)] and Section 3(a)(10) of the 1934 Act [15 U.S.C. §
78c(a)(10)] define “security.” Section 2(a)(1) of the 1933 Act and Section 3(a)(10) of the 1934 Act contain “slightly
different formulations™ of the terms “security,” but which the U.S. Supreme Court has “treated as essentially
identical in meaning,” Reves v. Emst & Young, 494 U.S. 56 at 61, n. 1.
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remarks are limited to provisions and policies of the Securities Act
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investment decision. Unless the third party is compelled by the securities law to disclose what it
alone knows of these topics and the risks associated with the venture, investors will be

uninformed and are at risk.

But this also points the way to when a digital asset transaction may no longer represent a
security offering. When the efforts of the third party are no longer a key determining factor for
the enterprise’s success, material information asymmetries recede. Moreover, as a network
becomes truly decentralized, the ability to identify an issuer or promoter to make the disclosure

becomes difficult, and perhaps meaningless.

And so, when [ look at Bitcoin, I do not see a central third party whose efforts are a key
determining factor in the enterprise. The network on which Bitcoin functions was operational
and appears to have been highly decentralized from its inception. Applying the disclosure
regime of the federal securities laws in this situation would seem to add little value. And putting
aside the fundraising that accompanied the creation of Ether, based on my understanding of the
present state of Ether and the Ethereum network and how it operates, regulating the current
resale activity we see in Ether as security transactions would not appear to further the policy
objectives of the federal securities laws ® Over time, there may be other sufficiently
decentralized networks where regulating the tokens that function on them as a security may not
be required. And of course there will continue to be systems that rely on central actors whose
efforts are a key to the success of the enterprise. In those cases, application of the securities laws

protects the investors who purchase the coins.

¥ Secondary trading in digital assets by regulated entities may raise other policy issues under the federal securities
laws as well as the Commodities Exchange Act.

Commented [A2]: We thought you were going to say that you
don't believe ETH is a security. We think that is a helpful message.
This statement, on the other hand, appears likely to create more
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prepared to provide more formal interpretive or no action guidance to market participants about
the proper characterization of a digital asset in a proposed use. In addition, we recognize that
there are implications under the federal securities laws of a particular asset being considered a

security. There are a host of issues being addressed by our divisions of Trading and Markets and

Investment Management, including broker-dealer, exchange and fund registration, as well as
matters of market manipulation, custody and valuation. We understand that industry participants
are working to make their services compliant with the existing regulatory framework, and we are

happy to continue our engagement in this process.

What are some of the factors we would look to in assessing whether a digital asset is
offered as an investment contract and is thus a security? Primarily, we are looking to the role of a
third party — whether a person, entity or coordinated group of actors — that drive the possibility of
areturn. That question will always depend on the particular facts and circumstances, and this list

is illustrative, not exhaustive:

1. Is there a person or organized group that has sponsored or promoted the creation and sale
of the digital assets, the efforts of whom play a significant role in the development and

maintenance of the asset and its potential increase in value?

[

Has this person or group retained a stake or other interest in the digital asset such that it
would be motivated to expend efforts to cause an increase in value in the digital asset?
Would purchasers reasonably believe such efforts will be undertaken and may result in a
return on their investment in the digital asset? Does the promoter continue to expend
funds from proceeds or operations to enhance the functionality and/or value of the system

within which the tokens operate?
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