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L. INTRODUCTION
A. BACKGROUND AND QUALIFICATIONS

1. I am the Sterling Professor of Law at Yale Law School, Professor of Management
at the Yale School of Management, and a licensed attorney. 1earned a B.S. from Bates College
in 1961 and an LL.B. from Yale Law School in 1964.

2. I have taught and written in the fields of contracts, commercial law, corporate
finance, mergers and acquisitions, and bankruptcy for more than thirty-five years. I have served
as the President of the American Law and Economics Association; Editor of the Journal of Law,
Economics, and Organization; a member of the American Law Institute; and chair of the Section
on Contracts of the Association of American Law Schools. I am currently a member of the
American Academy of Arts and Sciences. I have published articles on contract law in the Yale
Law Journal, the Harvard Law Review, the Columbia Law Review, the Stanford Law Review,
the Virginia Law Review, and the Journal of Legal Studies, among other law reviews and law
journals. I have been identified, by HeinOnline, as one of the fifty most cited law professors
(in law reviews) of all time, and by the Institute of Scientific Research as being in the top
one-half of 1% of social scientists worldwide for downloaded papers. In addition to my
academic pursuits, I have served on the boards of three publicly traded companies for more than
twenty-five years. In the course of my corporate career, I have reviewed various contract types,
including sales contracts, acquisition agreements, lending agreements, and procurement
contracts. Among other things, I have taught the first-year Contracts course at Yale Law School
for more than twenty-five years and the Advanced Contracts course several times. I have
published articles and book chapters on contract interpretation, the common law of contracts and

contractual default rules, third-party beneficiaries, efficient breach of contract, the expectation
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remedy, consumer contract disclosures, contractual enforcement mechanisms, and pre-
contractual liability and preliminary agreements, among many other contract-related topics,
and also statutory interpretation. See, e.g., Alan Schwartz and Joel Watson, Conceptualizing
Contract Interpretation, 42 J. of Legal Studies 1 (2013); Alan Schwartz and Robert Scott,
Interpretation Redux, 119 Yale L.J. 926 (2010); Alan Schwartz and Robert Scott, The Common
Law of Contract and the Default Rule Project, 102 Va. L. Rev. 1523 (2016); Alan Schwartz and
Robert Scott, Third-Party Beneficiaries and Business Networks, 7 J. of Legal Analysis 325
(2015); Alan Schwartz and Danicl Markovits, (In)Efficient Breach of Contract, 11 The Oxford
Handbook of Law and Economics 20-40 (2017); Alan Schwartz and Daniel Markovitz, The
Expectation Remedy Revisited, 98 Va. L. Rev. 1093 (2012); Alan Schwartz and lan Ayres, The
No Reading Problem in Consumer Contract Law, 66 Stan. L. Rev. 545 (2014); Alan Schwartz,
Contractual Enforcement Mechanisms and the Structure of Information, 164 J. of Institutional
and Theoretical Econ. 155 (2008); Alan Schwartz and Robert Scott, Precontractual Liability and
Preliminary Agreements, 120 Harv. L. Rev. 661 (2007). My curriculum vitac, which contains a
complete bibliography, is appended to this Report as Exhibit A.!

3. Based on my teaching, scholarship, and practical experience with respect to
(a) the types, classification, and categories of contracts; (b) the use, purpose, and meaning of
contractual provisions; (c) how various contract types help parties achicve their commercial
goals; and (d) what makes an agreement a legally enforceable contract, I believe I am qualified,

under Federal Rule of Evidence 702, to provide the opinions sct forth in this declaration.

! In the past four years, I have testified as an expert by deposition in /n re Harborview Mortgage
Loan Trust 2005-10, No. 27-TR-CV-17-32 (Minn. Dist. Ct.), in 2020, and testified at trial in London in
Gruber v. AIG Management France, S.4. [2018] EWHC (Comm) 3030 (Eng.), in 2018.

2
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4. I have been retained by Kellogg, Hansen, Todd, Figel & Frederick, PLLC,
counscl to Ripple Labs Inc. (“Ripple”), to review, analyze, categorize, and describe the various
contracts, and contractual provisions, that the Securities and Exchange Commission (“SEC”) has
contended comprise part of the alleged offer, sale, and distribution of approximately 14.6 billion
units of the digital asset XRP. See Am. Compl. § 1. More specifically, I have been asked to
identify and categorize the contracts by type and discuss certain provisions, and the absence of
provisions, that may be relevant to the court and fact-finder in this case. I am not offering
opinion or testimony regarding the ultimate legal interpretation or enforceability of Ripple’s
contracts, whether those contracts constitute “investment contracts,” as alleged in the SEC’s First
Amended Complaint (the “Complaint”), or whether Ripple has engaged in the violations alleged
in the Complaint. Instead, I offer opinions and observations about the specific terms and
provisions of contracts, or the absence of terms and provisions, that might assist the jury in
deciding the ultimate issues in this case. In preparing this Report, I have been compensated at a
rate of $1,200 per hour. No part of my compensation is contingent on the substance of my

opinions or on the outcome of this case.

B. CONTRACT REVIEW PROCESS

5. In connection with the preparation of this declaration, I have reviewed or had
others (working at my direction and in accordance with criteria that I established) review more
than 1,700 contracts that have been produced in discovery in this litigation.> T understand that

these contracts reflect the various transactions and circumstances in which the SEC alleges that

? T understand that a good-faith effort was made to locate all contracts produced in discovery that
were entered into by Ripple, and that involved an offer or exchange of XRP, whether by sale, purchase,
transfer, or other means. Exhibits C through F to this declaration set forth all of the contracts collected
during the course of this review, whether executed or unexecuted, including potentially duplicative
documents bearing different Bates numbers. This was done in an attempt to ensure that all relevant
contracts produced in discovery are covered in this declaration.

3
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Defendants have, between February 2013 and December 2020, offered and sold XRP as an
investment contract in violation of the registration requirements of the federal securities laws.
The opinions in this Report are limited to the alleged offers and sales of XRP by Defendant
Ripple. The facts and data I have relied on and considered in forming my opinions arc disclosed
in Exhibit B. I have specifically reviewed: the Complaint to gain an understanding of the SEC’s
allegations regarding Ripple’s sales and distributions of XRP, the Wells Submission on Behalf of
Ripple, and, working in consultation with counsel, the contracts identified in Exhibits C through
F (hereinafter, when referred to collectively, the “Contracts”). Of those Contracts, I have
personally reviewed more than 140 contracts that were exemplars of the categories and
subcategories sct forth in this declaration.’

6. In reaching and supporting the opinions summarized in this declaration, I first
obtained a general understanding of the types of written agreements that Ripple used in
connection with the various offers, sales, and distributions of XRP described in the Complaint. I
did so by reviewing a sclection of contracts that were provided to me by counsel, from which 1
made a preliminary determination of the types of contracts and the contractual terms that would
be relevant to this declaration. Following this initial review, I was provided with access to all of
the contracts included in Exhibits C through F. I asked that those contracts be reviewed and

categorized based on specific criteria that I identified.*

? For instance, included among the 1,700 contracts are more than 600 summaries of XRP
purchase and more than 600 wholesale sales orders. I have reviewed representative samples of these
contracts but did not personally review each contract.

“* The relevant criteria included (but were not limited to) the nature of the sale or distribution of
XRP, as well as the presence or absence of: risk factors, disclaimers of third-party beneficiary rights,
disclaimers of warranties, integration clauses, and post-contractual obligations Ripple owed to XRP
purchasers.

Highly Confidential
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7. Following this initial categorization, all of the Contracts were available to me for
review. I examined some of them to confirm the presence or absence of the specific contractual
provisions I identified. Thereafter, I asked that each contract be reviewed and categorized. After
further review, the Contracts were listed in the appendices attached as Exhibits C through F to
this declaration and described below, with each contract identified by type and Bates numbers.
Given the extensive number of Contracts, I have not personally reviewed every Contract. The
opinions and observations that follow are based on my extensive knowledge of contracts and
contractual provisions, my scholarship and teaching regarding questions of contractual analysis
and interpretation, my experience reviewing and interpreting contracts in a variety of commercial
and academic contexts, my personal review of many of the Contracts, and the categorization of
all Contracts as described below.

C. OBSERVATIONS ABOUT THE CONTRACTS IN HOWEY

8. I have reviewed the Supreme Court’s decision in SEC v. W.J. Howey Co., 328
U.S. 293 (1946) (the only case the SEC’s Complaint cites), the materials underlying the Supreme
Court’s decision in that case (including the specific contracts at issue), the Transcript of Record,
Howey, 328 U.S. 293 (No. 843), and the district court and court of appeals decisions. See 60 F.
Supp. 440 (S.D. Fla. 1945), aff 'd, 151 F.2d 714 (5th Cir. 1945). 1 will briefly describe some of
my observations about the specific contracts at issue in Howey. 1 believe these observations set
out a useful framework for my opinion and observations about Ripple’s Contracts.

9. The defendant-respondents, W.J. Howey Company and Howey-in-the-Hills
Service, Inc. (collectively “Howey™), were separate corporations under common control and
management. Howey sold and serviced orange groves in Florida. See Howey, 328 U.S. at 294-

95. According to the Supreme Court, Howey used two contracts that, when considered together,
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constituted an offer of an “investment contract”: (i) a land sale contract with the W.J. Howey
Company (the “Land Sale Contract”) and (ii) an “Indenture” contract with Howey-in-the-Hills
Services, Inc. (the “Service Contract”). A buyer, under the Land Sale Contract, purchased fee
simple title to certain orange groves. See id. at 295; see also 151 F.2d at 716 n.5 (stating that
“[a]ll sales [were] an out-right sale of a definitely identified tract of land”). Additionally, a buyer
could purchase the right, by entering into the Service Contract, to have Howey-in-the-Hills
“properly maintain, fertilize, spray, cultivate, and otherwise care for the citrus groves” located
and growing thercon, 60 F. Supp. at 441, and to pay over to the buyer a specified share of the
proceeds from the sale of oranges.®

10.  The Supreme Court’s conclusion that Howey offered an investment contract was
based, in part, on its analysis of the commercial context (or economic substance) of Howey’s
offer. The Court observed that the land buyers typically did not live in Florida, and had neither
the competence nor the opportunity to farm the orange groves. 328 U.S. at 296. The groves thus
were, standing alone, of little commercial value and could not provide a return to the land
purchaser. See id. at 300. Because the Land Sale Contract required Howey to convey title to a
citrus grove, but did not otherwise obligate Howey to do anything, the buyers needed another
contract to make their investment potentially profitable. The Service Contract performed this
function by legally obligating Howey to manage cach individual orange grove as part of a larger
“citrus fruit enterprise.” Id. at 299. More specifically, Howey agreed to cultivate and care for

the citrus grove, harvest and market the orange crop, account for revenues and allocate expenses,

* More specifically, Howey agreed “to pay over . . . the net proceeds of the fruit produced upon
the [land owner’s property] after deducting” expenses incurred by Howey in providing its services.
Transcript of Record at 17, Howey, 328 U.S. 293 (No. 843). The Service Contract further stated that
Howey “may at its discretion market the fruit upon [the land owner’s property] in pools with other fruit of
like variety and grade controlled or owned by [Howey],” dividing the proceeds proportionately among
those contributing to the pools. /d. at 17-18.

Highly Confidential



Case 1:20-cv-10832-AT-SN Document 827-40 Filed 06/13/23 Page 10 of 139

and distribute profits to the landowner. The two contracts in Howey considered together, in the
commercial circumstances, provided the factual basis for the Supreme Court’s observation that
the Howey customers, after they bought land, depended solely on the legal obligation of Howey
(or some other service company), as a citrus grove servicer, to protect the customers’ rights and
to offer the customers the prospect of an investment return. Thus, the two contracts that Howey
offered simultancously to prospective purchasers constituted an “offer” of an investment
contract. See id. at 300-01.

11.  The Contracts that I have reviewed, by which Ripple offered, sold, and transferred
XRP, see Exhibits C-F, do not include terms that obligate Ripple to perform post-sale actions
similar to the ones in Howey; indeed, the contracts I have reviewed do not obligate Ripple to
perform any relevant post-sale actions at all. Howey offered contracts to sell land and to sell
services to the same party. Ripple offers contracts to se/l XRP, but makes contracts to buy
services relating to XRP, often from firms who are not parties to the sales contracts. I was not
able to identify a single Contract that included an express provision that obligated Ripple to
perform post-sale duties that could affect the value of XRP or return profits to any person.
Under basic contract principles, Ripple could have no such obligations unless (a) an XRP
purchaser is a third-party beneficiary of a service contract Ripple entered into with a service
provider or (b) the XRP contract itsclf imposed post-sale obligations on Ripple.

12. Ireviewed the Contracts from my perspective about the drafting and operation of
scrvice contracts in general: an economic agent — call them C — cannot be a third-party
beneficiary of a contract between A and B wunless the A/B parties intend to grant enforceable
rights to C. As described in more detail below, certain of Ripple’s service contracts contain

express provisions stating that the contracts create no rights in third persons. See, e.g., infra § 41.
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In certain circumstances, a court may infer the contract parties’ intention to benefit a third party
from the words of and circumstances attending the underlying agreement. Based on my
experience, none of the service contracts that Ripple used to purchase services from third parties
include express provisions that suggest there was an intention to convey third-party rights. The
following are examples of contracts where third-party rights might be inferred:

(1) B promiscs A that, in return for a consideration running to B, B will pay a debt A

owes to C;

(i1) A writes a master agreement in which suppliers accept duties to third partics. The

agreement requires the suppliers to cooperate with each other. Supplier C can enforce a

cooperation requircment in an A/B contract;

(ii1) Merchant A promises bank B that issues credit cards that the merchant will exercise

carc in preventing credit card fraud, but fails to do so. Another bank C that honors

requests to pay by bank B’s cardholders can sue the merchant A.
The sccond and third of these contracts apply when several parties are linked in a network or
participate in an extended contractual scheme. In contrast, Ripple’s business model does not
require Ripple to be a member of a network or be a party to a master agreement such as that
described in (ii) above. Ripple’s return does not depend on, or confer any rights in, a third party.
The service contracts it makes thus do not resemble the contract types that sometimes support
third-party rights; rather, they are simple promotional, market making, or operational
agreements.

13.  The SEC claims that Ripple enters into service contracts with third parties “to
assist in its cfforts to accomplish as widespread a distribution of XRP as possible and to attempt

to develop a ‘use” for XRP.” Am. Compl. § 83. The SEC fails to allege, however, that Ripple’s
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actions to promote XRP created rights in an XRP holder or purchaser that required Ripple to
undertake particular promotional activitics or any promotional activitics at all. Rather, Ripple’s
promotional actions are typical of the actions of most merchants who are concerned with the
after-market for the products they scll. For instance, DeBeers attempts to protect the value of its
diamonds; Rolex attempts to protect the value of its watches; BMW attempts to protect the value
of its cars. Some diamond, watch, or car purchasers may belicve that these promotional efforts
will be ongoing and may, for example, buy a Rolex watch believing that it will hold its value, or
cven appreciate, over time. But when 1 analyze contracts and contractual provisions, the issuc is
not what a buyer may realistically, or probabilistically, expect in fact; the issue is whether
DeBeers, Rolex, or BMW intend to confer on buyers the right to require the sellers to engage in
certain levels or types or frequency of promotional activities. Unlike those buyers, the
purchasers of Service Contracts in Howey had that right: “For a specified fee . . . the company is
given full discretion and authority over the cultivation of the groves and the harvest and
marketing of the crops.” 328 U.S. at 296. There is no remotely analogous provision in the
Ripple Contracts, or in the other examples discussed in this paragraph. A Rolex buyer, for
cxample, cannot demand that Rolex continue to advertise in the New York Times. Ripple
presumably also seeks to protect the after-sale value of XRP for its own benefit, i.e., to
encourage acceptance of their payment products and services that utilize XRP. But a purchaser
of XRP — whether from Ripple or from some other source — has no enforceable rights against
Ripple under the service contracts that Ripple buys if Ripple fails to protect the value of XRP in
Europe, or pays an inadequate commission to an agent tasked with selling XRP, or makes an

inadequate sccondary market in XRP. 1 have been unable to identify any provision that would
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make an XRP buyer a third-party beneficiary of the contracts by which Ripple purchases services
from other partics.

14.  Turning to the sales contracts, I begin with a basic point: the Restatement
(Second) of Contracts, Section 1, defines a contract as a promise or sct of promises for which the
law gives a remedy. Thus, a Ripple contract is constituted by the set of legally enforceable
promises Ripple makes to an XRP buyer. 1have identified no provision of the Ripple sales
contracts, unlike the Service Contract in Howey, that would obligate Ripple to take any actions
affecting the valuc of XRP at all. To the contrary, the typical sales contract provides that “all
title to and risk of loss related to such XRP passes to the customer.” See, e.g., RPLI SEC
0608975, § 3(c). Ripple also typically disclaims all Uniform Commercial Code (“UCC”)
warranties and any liability for incidental or consequential damages. And, the contracts
expressly limit the XRP purchaser’s remedics to a refund of the price, which is returned in the
event the transaction does not occur. Rather than assume any post-sale obligation to promote
and incrcasc the value of XRP, the typical Ripple sales contract warns the customer that the
future value of XRP depends on “the continued willingness of market participants to exchange
fiat currency for virtual currency.” See, e.g., RPLI SEC 0668885, § 6(c)(v). The service
contracts in Howey set forth specific contractually required value-affecting actions that Howey
had the unilateral ability to perform and that were essential to enable the land purchaser to carn
a profit. In contrast, the “continued willingness of market participants to exchange fiat currency
for virtual currency” is a factor that is beyond Ripple’s unilateral control. /d. To summarize, the
XRP sales agreements resemble the typical purchase and sale contract, under which the seller
obligates itsclf to comply with warranties, if made, but do not otherwise require the seller to take

post-sale steps to increase the value of goods sold unless the seller assumes such obligations.
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15.  New York or Delaware law governs many of the Ripple contracts. Those
jurisdictions follow the “four corners rule” when interpreting contracts. This rule holds that
when a contract is not ambiguous, the court’s search for meaning is restricted to the written
document. See, e.g., Tomhannock, LLC v. Roustabout Resources, LLC, 128 N.E.3d 674, 675
(N.Y. 2019); Fletcher v. Feuiz, 246 A.3d 540, 555 (Del. 2021). Ripple sales contracts also
contain integration clauses, under which the partics acknowledge that neither of them makes any
representations or promises beyond those that the written document contains. Commercial
partics often look to New York and Delaware law to enforce integration clauses. It is my view
that the Ripple sales contracts are not ambiguous under the interpretive canons that the relevant
courts would apply. It would be impossible to find, in those contracts as written, terms or
representations that could require Ripple to take post-sale actions that might affect XRP value.®

16.  AsIsaid above, I do not express an opinion regarding whether Ripple’s contracts,
individually or taken together, comprise “investment contracts” under the securities laws. 1do,
however, teach and write in statutory ficlds. As examples, the UCC, the Bankruptcy Code, and
the Delaware Corporate Code are statutes. Thus, statutory interpretation is within my field of
expertise. A standard canon of statutory interpretation holds that when the legislaturc uses a
word that has a common law meaning, but does not define that word, courts take the legislature
to have adopted the common law meaning. See, e.g., Scalia & Garner, Reading Law: The
Interpretation of Legal Texts 320 (2012). Section 2 of the Securities Act of 1933 uses the word

“contract,” in the phrase “investment contract,” but does not specify what a contract is. Thus,

¢ California takes a different approach to the interpretation of integration clauses. I understand
that Ripple has asked the SEC through interrogatories and requests for admission to identify relevant
provisions of the contracts that impose obligations on Ripple. To my knowledge, no such provisions have
been identified. I reserve the right to supplement or amend my declaration based on additional
information provided by the SEC.
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Highly Confidential



Case 1:20-cv-10832-AT-SN Document 827-40 Filed 06/13/23 Page 15 of 139

under the standard interpretive canon, the meaning of the word “contract” in the statutory phrase
“investment contract” would be its common law meaning.

17.  Under the common law of contract, the “contracts” that Ripple makes are
constituted by the promises that an XRP buyer could enforce against Ripple in court. While an
XRP buyer could hope that Ripple would attempt to protect and increase XRP value, Ripple’s
sales contracts — unlike the contracts in Howey — do not contain any express representations or
promises that obligate Ripple to do so. In contract law terms, Ripple’s contracts therefore could
not be the basis of a buyer’s commercially reasonable expectation that Ripple legally bound itself
to engage in post-sale value-affecting activities regarding XRP. It would follow that the
contracts Ripple uses to market XRP are distinguishable from the contracts Howey used to
market citrus groves.

IL. RIPPLE’S XRP CONTRACTS

18.  The Contracts are, for the purposes of my opinion, divisible into four main
categories.” The first category is comprised of contracts for the sale of XRP, pursuant to which
Ripple sold XRP directly to a counterparty (hereinafter the “Sales Contracts™). See Exhibit C.
The Sales Contracts fall into two subcategories: those in which the counterparty stated its intent
to resell the XRP to third parties (hereinafter the “Wholesale Sales Contracts™)®; and those in
which the counterparty did not state such an intent (hereinafter the “Direct Sales Contracts™).’

The second category, after Sales Contracts, includes programmatic contracts, pursuant to which
Ripple entered into contracts with, among others, GSR Markets,_

7 My discussion of each of the categories of contracts and associated exhibits also applies to
ancillary agreements executed pursuant to a particular contract.

® The Wholesale Sales Contracts were executed between February 2013 and March 2016, and
appear to have been discontinued thereafter.

? Throughout my discussion of the Contracts, I use the term “counterparty” to refer to any party to
a Contract other than Ripple and the term “third party” to refer to any other person.

12
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- (hereinafter the “Programmatic Contracts”). See Exhibit D. These counterparties
agreed to sell Ripple’s XRP to third partics on Ripple’s behalf over digital assct exchanges, and
remit the sale proceeds to Ripple, less a fee. The third category is comprised of contracts with
market makers, employees, and other service providers, pursuant to which Ripple paid
companies or individuals in XRP to provide various services to Ripple (hereinafter the “Services
Contracts”). See Exhibit E. The Services Contracts fall into three subcategories: “Market-
Making Contracts,” “Product Incentive Contracts,” and “Employee and Executive Compensation
Contracts.” The fourth category is a smaller sct of contracts that fit into none of the foregoing

categories (hereinafter the “Other Contracts”). See Exhibit F.

A. SALES CONTRACTS

19. In my opinion, the Sales Contracts, identified in Exhibit C, are, in substance,
straightforward purchase and sale agreements, pursuant to which Ripple agreed to deliver a
specific number of units of XRP to a contractual counterparty that took title to the XRP, in
exchange for the receipt of fiat currency from that counterparty, typically U.S. dollars (“XRP
Sales Contracts™).

20.  Ihave divided the Sales Contracts into two subcategories: Direct Sales Contracts
and Wholesale Sales Contracts. In the Direct Sales Contracts, Ripple sold units of XRP directly
to a counterparty for the counterparty’s own use. In the Wholesale Sales Contracts, Ripple sold
units of XRP to a counterparty that stated its intent to sell those units to an ultimate third-party
purchaser in a transaction to which Ripple was not a party.

21.  Direct Sales Contracts. This subcategory of Service Contracts can be further
subdivided into (a) Master Purchase Agreements, (b) Individual Purchase Agreements,

(c) Master Commitment to Sell Agreements, and (d) Master Loan to Purchase Agreements.

13
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22.  Inthe Master Purchase Agreements, Ripple and its counterparty would execute a
single master agreement containing terms that would apply to all subsequent individual sales of
XRP to a specific counterparty. See, e.g., RPLI SEC 0668885, § 1(a) (stating that “[f]rom time
to time, the Partics may enter into transactions . . . governed by this Agreement”). A scparate
document titled “Summary of XRP Purchase,” a form of which was typically appended to the
Master Purchase Agreement, would memorialize cach specific sale of XRP made pursuant to the
master agreement. The Summary of XRP Purchase set forth, among other things, the total XRP
units subject to the transaction, and the total transaction value. See, e.g., id. § 1(b) (“Upon
agreeing to enter into a Transaction . . . [Ripple] shall promptly deliver to the Customer . . . [a]
Summary of XRP Purchasc”).

23.  Inthe Individual Purchase Agreements, Ripple and its counterparty agree to
exchange a defined quantity of XRP for a defined quantity of U.S. dollars. See, e.g., RPLI SEC
0000517. These Individual Purchase Agreements are similar in all material respects to the
Master Purchase Agreements, except that cach Individual Purchase Agreement is a one-time
transaction.

24.  Inthe Master Commitment to Scll Agreements, Ripple and its counterparty agree
to terms pursuant to which Ripple will transfer units of XRP to a segregated wallet the
counterparty maintains, upon the counterparty’s request. The partics thus established a bailment
relationship for purposes of “administrative convenience.” See, e.g., RPLI SEC 0301016, § 1(b)
(stating that the transfer of XRP by Ripple to the counterparty “is not a sale or purchase of such
XRP by” the counterparty, who “holds such XRP as a bailee”). The counterparty would then
purchase units of XRP by withdrawing the units from the segregated wallet. See, e.g., id. § 2(a).

A separate document, often titled “Summary of XRP Commitment,” would memorialize each

14
Highly Confidential



Case 1:20-cv-10832-AT-SN Document 827-40 Filed 06/13/23 Page 18 of 139

transfer of XRP by Ripple to the segregated wallet. See, e.g., id. at Appendix A. These
Agreements arc similar in all material respects to the Master Purchase Agreements summarized
above, except that title passes upon the counterparty’s withdrawal of units of XRP from the
scgregated wallet, rather than upon delivery of units of XRP by Ripple to the segregated wallet
maintained by the counterparty.

25.  Inthe Master Loan to Purchasec Agreements, Ripple and its counterparty agree
that Ripple would transfer units of XRP to a segregated wallet maintained by the counterparty
upon the counterparty’s request. See, e.g., RPLI SEC 0609008. As with Master Commitment to
Sell Agreements, the counterparty would purchase units of XRP by withdrawing them from the
scgregated wallet. The principal distinction between Master Loan to Purchase Agreements and
Master Commitment to Sell Agreements is that under the former, the counterparty would be
required to return any units of XRP transferred to the segregated wallet that the counterparty had
not withdrawn (and thus not purchased) by a certain date. A separate document, often titled
“Terms of XRP Loan,” would memorialize cach transfer of XRP by Ripple to the segregated
wallet. See, e.g., id. at Appendix A.

26. Wholesale Sales Contracts. This subcategory of Sales Contracts is further
divisible into subcategories: Wholesale Sales Orders and Purchase Letters of Intent.

27.  Inthe Wholesale Sales Orders, Ripple would scll units of XRP to a counterparty
for resale to third parties. See, e.g., RPLI_SEC 0609563 at Attachment A, § 1.1 (stating that the
counterparty “is purchasing the Purchased [ XRP] solely to resell or otherwise distribute the
[XRP] to Purchasers, and not to use the [XRP] as an End User or for any other purpose™). The
counterparty would expressly represent and warrant that it was not purchasing XRP for any

investment purpose and would not market, promote, or otherwise offer the purchased units of
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XRP as an investment to any other person. See id. § 1.4. In all other material respects, the
Wholesale Sales Orders resemble Individual Purchase Agreements.

28.  In Purchase Letters of Intent, Ripple would agree to sell units of XRP to a
counterparty for resale to third partics. See, e.g., RPLI SEC 0676713. The counterparty would
purchase units of XRP from Ripple at market price, and any resale of those units to third parties
was required to be at or above the market price at the time of resale. Ripple would pay the
counterparty a commission of 10% to 20% on its purchases after the end of every month.

29. The Sales Contracts — both the Direct and Wholesale — are, in material respects,
contracts for the sale of goods of a type that are typically governed by Article 2 of the UCC.'°
See U.C.C. § 2-301 (stating that “[t]he obligation of the scller is to transfer and deliver [the
goods specified in the contract] and that of the buyer is to accept and pay in accordance with the

contract”). The governing Sales Contracts typically contain:

. terms under which Ripple and a counterparty purchaser have agreed to
exchange XRP for funds, typically U.S. dollars, in a current transaction or
in future transactions;

. a provision stating that all title and risk of loss to all purchased units of
XRP passes to the purchaser immediately upon delivery;

. an acknowledgement that the purchased units of XRP do not grant the
purchaser any right to make any demand on Ripple;

. an acknowledgement that the purchaser is responsible for all issues and
claims that relate to future sale or distribution of the purchased units of
XRP by the purchaser;

19Tt is unclear whether sales of XRP constitute sales of “goods” within the meaning of the UCC.
See U.C.C. § 2-105(1) (stating that “ ‘[g]oods’ means all things (including specially manufactured goods)
which are movable at the time of identification to the contract for sale other than the money in which the
price is to be paid, investment securities (Article 8) and things in action”). The UCC was completed in
1952 when “goods” actually could be moved. Virtual currency contracts to sell, such as the XRP
contracts, seem within the spirit of UCC regulation. My opinion, however, does not turn on whether the
UCC governs or not. This is because common law contractual principles concerning the simple sale of an
asset are similar to the principles Article 2 of the UCC adopted. See U.C.C. § 1-103 cmt. 2 (stating that
“[t]he Uniform Commercial Code was drafted against the backdrop of existing bodies of law, including
the common law and equity”).
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. disclaimers of express and implied warranties;

. a termination clause that allows Ripple, but not the counterparty, to
terminate for breach of post-sale obligations;

. a provision stating that the agreement and any subscquent documents
related to an individual transaction (e.g., a Summary of XRP Purchase)
constitute the entire agreement between the parties; and

. a provision stating that the agreement confers no rights on third parties.
30.  Further, cach of the Sales Contracts lacks any express provision or representation:
. pursuant to which Ripple promises to make efforts to increase the price of
XRP;
. in which Ripple represents or warrants that the price or value of XRP will
increase;
. that entitles the counterparty, as a result of holding XRP, to share in
profits carned by Ripple or to receive profits from any other source; or
. that imposes on Ripple any fiduciary or similar duty owed to the
counterparty.
31.  Certain of the Sales Contracts include provisions in which Ripple provided

custody services — i.e., Ripple agreed, after transferring title to the purchased units of XRP to the
purchaser, to retain custody of the purchased units of XRP for administrative convenience.
These custody agreements did not impose any duties on Ripple other than to safeguard the

custodied units of XRP and to distribute those units in accordance with the purchaser’s

instructions.
B. PROGRAMMATIC CONTRACTS
32.  The Contracts identified in Exhibit D are Programmatic Contracts under which

Ripple transfers possessory interests in units of XRP to the counterparty and the counterparty

promises to sell those units of XRP to various third parties on one or more digital asset
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exchanges.!! See, e.g., RPLI_SEC 0507300. Such counterpartics include GSR Markets, ||| i}

_. Following such a sale, the counterparty agrees to transfer fiat
currency to Ripple in an amount determinable by the provisions of the contract. The difference
between the net proceeds of the sale on the exchange and the amount remitted to Ripple reflected
Ripple’s consideration to the counterparty for its marketing services.

33. The Programmatic Sales Contracts are, in substance, consignment agreements
pursuant to which Ripple is the consignor and the counterparty is the consignee. Under contract
principles, Ripple transfers to the counterparty possessory interests in the units of XRP for the
purpose of selling them. Ripple either disclaims, or the Programmatic Sales Contracts contain no
provision under which Ripple agrees to assume, any post-contractual obligations cither to the
counterparty or any third-party subsequent purchaser.

34.  Each of the Programmatic Contracts contains a provision stating that the

agreement and any related documents constitute the entire agreement between the parties.

35.  Further, cach of the Programmatic Contracts lacks any express provision or
representation:
. pursuant to which Ripple promises to make efforts to increase the price of
XRP;
. in which Ripple represents or warrants that the price or value of XRP will
Increase;
. that entitles the counterparty, as a result of holding XRP, to share in

profits earned by Ripple or to receive profits from any other source;

. that creates an ongoing obligation owed by Ripple to the counterparty with
respect to any XRP transferred pursuant to the contract; or

. that imposes on Ripple any fiduciary or similar duty owed to the
counterparty with respect to any XRP transferred pursuant to the contract.

I Ripple also entered into programmatic contracts that included provisions on market-making
services. | address these contracts in the section on Market-Making Contracts.
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C. SERVICES CONTRACTS

36.  Each of the Services Contracts identified in Exhibit E requires a third party to
provide various services to Ripple at a price quoted in XRP. None of the Services Contracts
requires Ripple to transfer units of XRP in exchange for U.S. dollars or any other fiat currency.
The only consideration provided by the counterparty is its services.

37.  Ihave subdivided the Services Contracts into three subcategories: Market-
Making Contracts, Product Incentive Contracts, and Employee and Executive Compensation
Contracts.

38.  Market-Making Contracts. One subcategory of the Services Contracts in Exhibit
E are Market-Making Contracts, under which Ripple purchases market-making services from
various counterparties. The market-making services include, but are not limited to, quoting bid
and offer prices for transactions in currency pairs of XRP and various fiat currencies (e.g., U.S.
dollar-XRP; Euro-XRP; Yen-XRP). Such counterparties include GSR Market_

_ In certain Market-Making Contracts, Ripple paid for the market
maker’s services by making grants of units of XRP. See, e.g., RPLI_SEC 0890941. In others,
Ripple loaned or leased units of XRP to the market maker, sometimes pursuant to provisions in
which the counterparty service provider paid Ripple interest. In these contracts, the counterparty
used the loaned or leased units of XRP in its market-making activities; these enabled the market
maker to earn revenue from the bid-ask spread. See, e.g., RPLI_SEC 0898919. The terms of the
Market-Making Contracts required these service providers to “quote binding bid and offer prices
for [agreed-upon] Currency Pairs™ in order to “promote liquidity of fiat and crypto currencies.”
See, e.g., RPLI_SEC 0890941.

39.  Product Incentive Contracts. Another subcategory of the Services Contracts in

Exhibit E are Product Incentive Contracts, pursuant to which Ripple transfers units of XRP to a
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counterparty in exchange for the counterparty’s agreement to use one or more Ripple products.
An example of such a product is Ripple’s On Demand Liquidity (“ODL”) product. Ripple was
also a party to Product Incentive Contracts that transferred XRP for use in third-party products
that utilize XRP and the XRP Ledger.

40.  Employee and Executive Compensation Contracts. A final subcategory of the
Services Contracts in Exhibit E are Employee and Exccutive Compensation Contracts, in which
Ripple uses units of XRP for employee and executive compensation, including deferred and

performance-based bonus compensation.

41.  The Services Contracts typically contain:
. a provision stating that the agreement and any related documents
constitute the entire agreement between the parties; and
. a provision stating that the agreement confers no rights on third parties.
42.  Further, cach of the Services Contracts lacks any express provision or
representation:
. pursuant to which Ripple promises to make efforts to increase the price of
XRP;
. in which Ripple represents or warrants that the price or value of XRP will

increase; or

. that entitles the counterparty, as a result of holding XRP, to sharc in
profits earned by Ripple or to receive profits from any other source.

D. OTHER CONTRACTS

43.  In my opinion, the Contracts identified in Exhibit F include various agreements
with provisions that differ from the Contracts included in the XRP Sales Contracts,
Programmatic Contracts, or Service Contracts categories described above.

44.  Ihave subdivided these Contracts into several subcategories: Master Hosted

Services Agreements, Loans and Promissory Notes, Custody Agreements, RippleWorks
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Contracts, Settlement Agreements, Xpring Contracts, Joint Venture Contracts, and
Miscellancous Contracts.

45.  Master Hosted Services Agreements. One subcategory of the Contracts in
Exhibit F are titled, in substance, “Master Hosted Services Agreements.” Based on my review of
a sample of these contracts, as well as other information I have been provided, these are contracts
pursuant to which Ripple grants a counterparty permission to access or use Ripple’s software
products and other services, including ODL. In addition, I have reviewed a sample of various
work orders that were executed pursuant to the terms of the Master Hosted Services Agreements.
The work orders identify the specific products and services, including ODL, that Ripple makes
available to the counterparty, as well as related support for those products and services.

46. For example, under one Master Hosted Services Agreement, Ripple granted
MoneyGram access to the ODL platform. See RPLI SEC 0272291 (“Ripple Master Hosted
Services Agreement”); RPLI SEC 0239684 (“Ripple Work Order #1”°); SEC-LIT-EPROD-
000077199 (“Amendment #1 to Ripple Master Hosted Services Agreement and Ripple Work
Order #1”); MONEYGRAM_SEC 0016678 (“Amended and Restated Ripple Work Order #17);
SEC-LIT-EPROD-000077212 (“Letter Amendment”). Through the work orders and
amendments associated with the agreement, Ripple agreed to pay MoneyGram rebates in XRP
into a scgregated wallet for certain costs incurred as a result of a gap between exchange rates
charged on Ripple’s platform and market rates. Ripple also agreed to pay MoneyGram certain
market development fees and bonuses in XRP if the transactions executed on Ripple’s platform
exceeded specified volume thresholds.

47.  Loans and Promissory Notes. Another subcategory of the Contracts in Exhibit F

are loan agreements and promissory notes, setting out the terms of a loan and its repayment.
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48.  Custody Agreements. Another subcategory of the Contracts in Exhibit F are
contracts in which Ripple agrees to maintain custody of XRP owned by the counterparty.

49.  RippleWorks Contracts. Another subcategory of the Contracts in Exhibit F are
contracts in which Ripple transferred units of XRP to the RippleWorks Foundation, a charitable
organization that provides grants and other funding to social impact ventures, pursuant to a
Master XRP Custody Agreement between the company and the foundation.

50.  Settlement Agreements. Another subcategory of the Contracts in Exhibit F are
agreements pursuant to which Ripple and a counterparty agreed to scttle a commercial dispute,
on terms that included the transfer of XRP.

51.  Xpring Contracts. Another subcategory of the Contracts in Exhibit F arc
commercial arrangements in which Ripple invests cash or XRP in third parties in exchange for
cquity or services regarding potential uses of XRP and the XRP Ledger.

52.  Joint Venture Contracts. Another subcategory of the Contracts in Exhibit F
relate to the creation of a joint venture company between Ripple and SBI Holdings, Inc.

53.  Miscellaneous Contracts. A final subcategory of the Contracts in Exhibit F are
contracts that do not fit into any of the categorics above. Specifically, the Miscellancous
Contracts are preliminary agreements between Ripple and a counterparty regarding formation of
a private investment fund that I understand was never created.

54.  Many of the Other Contracts contain, where appropriate:

. disclaimers of express and implied warranties;
. a provision stating that the agreement and any related documents
constitute the entire agreement between the parties; and
. a provision stating that the agreement confers no rights on third parties.
55.  Further, each of the Other Contracts lacks any express provision or representation:
22
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. pursuant to which Ripple promises to make efforts to increase the price of
XRP;
. in which Ripple represents or warrants that the price or value of XRP will

increase; or

. that entitles the counterparty, as a result of holding XRP, to share in
profits earned by Ripple or to receive profits from any other source.

II. ANALYSIS OF RIPPLE’S XRP CONTRACTS
A. SALES CONTRACTS

1. Direct Sales Contracts

56.  Ihave reviewed the Master XRP Purchase Agreement between XRP II, LLC
(“XRP II”) and _J dated August 6, 2018 (the _
Agreement”), produced as RPLI_SEC 0668885, which is a representative example of an XRP
Direct Sales Contract.

57.  The I A grecement is a relatively straightforward master contract for the
salc of an asset in exchange for funds. In substance, the |l Agreement scts out terms
pursuant to which XRP II and -nay enter into individual transactions for the sale of
XRP upon the execution of a “Summary of XRP Purchase.” See id. § 1(a) (stating that “[f]rom
time to time, [ XRP 11 and |l may enter into transactions in which [XRP 1I] . . . will
agree to transfer XRP, the digital assct native to the XRP Ledger, to - against the
transfer of funds, typically U.S. dollars, by- to [XRP II]”). In this respect, the
- greement is akin to a requirements contract in which a buyer and seller agree in
advance to terms upon which a buyer can make purchases from time to time. Requirement
contracts are treated under the UCC, which requires the seller to satisfy the buyer’s reasonable
requirements but otherwise imposes only warranty obligations.

58.  There are no express provisions or representations in the _A greement

that obligate Ripple to do anything other than deliver the purchased units of XRP. Similarly,
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there are no express provisions or representations in the -Agrcement in which Ripple
assumes any obligation to any third party. In addition, there are several express provisions of the
I - orccment that affirmatively state, in substance, that Ripple has no post-delivery
obligations to any third party.

59.  Section 3(c) of thej il Agreement, titled “Risk of Loss,” provides that all
title to the units of XRP sold by XRP II passcs to_ immediately upon delivery of the
units tof | Sce id. § 3(c).

60.  Scction 3(d) of th- Agreement is titled “Purchaser Acknowledgement”

and states:

== acknowledges and agrees that (i) the Purchased XRP do
not represent a right to make any demand on [Ripple]; (ii) [Ripple]
has no obligation to redeem or exchange the Purchased XRP for

monetary value, goods, services or any other item; and (ii1) [Ripple]
is not responsible for any use by h or any third party of

the Purchased XRP.
Id. § 3(d). The I A greement thus includes express provisions in which G
expressly acknowledges that-has no right to demand any performance by Ripple — and
no expectation of future performance by Ripple — other than what is affirmatively set forth in the
Agreement.

61.  In addition, Section 3(f) of the M A greement, titled “Responsibility to
Purchaser’s Customers,” states that -“is responsible for all customer service and other
i1ssues or claims that relate t(—] distribution or sale of the Purchased XRP.
_shall make no representations or warranties to any other party concerning, or on

behalf of, [XRP I1].” 7d. § 3(f).
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62. The - Agreement includes a number of disclaimers, warranties, and
representations that address Ripple’s (lack of) future obligations to- and other third
parties. Section 4(a) of the Agreement provides that:

EXCEPT AS OTHERWISE EXPRESSLY SET FORTH IN THIS
AGREEMENT, XRP I1 MAKES NO REPRESENTATIONS OR
WARRANTIES IN RELATION TO THE PURCHASED XRP,
THIS AGREEMENT OR ITS PERFORMANCE HEREUNDER,
INCLUDING (WITHOUT LIMITATION) IMPLIED
WARRANTIES OF MERCHANTABILITY, NON-
INFRINGEMENT, FITNESS FOR A PARTICULAR PURPOSE,
OR IMPLIED WARRANTIES ARISING OUT OF COURSE OF
DEALING, COURSE OF PERFORMANCE OR USAGE OF
TRADE.

Id. § 4(a). Scction 4(c) of the Agrecement also cxpressly states that Ripple disclaims liability for
all consequential damages. See id. § 4(c). These affirmative provisions are routine in
commercial transactions.

63. Section 5, titled “Termination,” is also relevant to post-contractual obligations. It
provides that, upon delivery of the purchased units of XRP, Ripple — but not -— has
termination rights. Section 5(b) allows Ripple, “in its sole discretion, [to] terminate this
Agreement immediately upon notice to _ ify - breaches any of its obligations
under this Agreement.” Only Ripple can terminate for breach because Ripple makes no
promiscs that it could breach. The |l A grcement does not include any express post-
delivery termination rights fo- Provisions of this nature are typically included in
commercial agreements when only one party assumes subsequent obligations, as indicated by the
provision allowing termination only by the party with no such obligations.

64.  The A grccment includes what is commonly known as an integration
clause. Section 1(b) states that each Summary of XRP Purchase, as well as the ||| |

Agreement itsclf, “constitute the terms agreed between [XRP 1I] and - with respect to
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the Transaction to which the Summary of XRP Purchase relates.” 7d. § 1(b). The Agreement
further states that it constitutes the entire agreement between the parties with regard to the
subject matter therein and supersedes any other agreements, representations, or understandings
between the parties, whether written or oral. See id. § 7(c). The Agreement also states that it
cannot be modified except by a writing signed by both parties. See id. These are standard
provisions in commercial agreements.

65.  Under Section 6 of the ||l Agrcement, titled “Required Disclosures,”

acknowledges a scrics of risks associated with virtual currency, including XRP.

acknowledges that “[v]irtual currency is not legal tender, is not backed by the
government, and accounts and value balances are not subject to Federal Deposit Insurance

Corporation [“FDIC”] or Securities Investor Protection Corporation protections.” Id. § 6(c)(i).

-lso acknowledges the following:

The value of virtual currency may be derived from the continued
willingness of market participants to exchange fiat currency for
virtual currency, which may result in the potential for permanent and
total loss of value of a particular virtual currency should the market
for that virtual currency disappear.

Id. § 6(c)(v).
66.  In addition, the-’\grcement includes no express provision or other
representation that confers any rights on third parties. See id. § 7(d) (stating that the “Agreement

is not intended to confer any right or benefit on any third party”).

67. My review of this contract did not identify any express provision or
representation:
. pursuant to which Ripple promises to make efforts to increase the price of
XRP;
. in which Ripple represents or warrants that the price or value of XRP will
increase;
26
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. that entitles _ as a result of holding XRP, to share in profits

earned by Ripple or to receive profits from any other source;

. that creates an ongoing obligation owed by Ripple to -aﬁer
delivery of the purchased units of XRP; or

. that imposes on Ripple any fiduciary or similar duty owed t(-

68. I have reviewed the entirety of the - Agreement, including Section 2,
which contains terms related to restrictions on transfer of XRP by-< In my opinion,
none of those provisions modify in any way, directly or indirectly, the views expressed in the
paragraphs above because the provisions impose no post-contractual obligations on Ripple.

69. I have also reviewed several Summaries of XRP Purchase pursuant to the

B . cccment. See, e.g., RPLI SEC 0246828 (Summary of XRP Purchase for purchase
of 14,792,899 units of XRP in exchange for $4,550,000 on August 9, 2018). The Summaries of
XRP Purchase state that the transactions referenced therein are governed by the terms and
conditions of the _ Agreement and they do not add any substantive terms to the
Agreement other than the number of units of XRP purchased, the U.S. dollar price, and the date
of the transaction.

70.  In my opinion, the Summaries of XRP Purchase under the -Agreement
do not modify in any way, directly or indirectly, the views expressed in the paragraphs above.

71.  Based upon my review of a sample of the Direct Sales Contracts in Exhibit C, and
a review of the remaining such contracts by counsel acting at my direction, I conclude that each
of these contracts is, in substance, similar in relevant part to the -Agreement.

Specifically, the governing Direct Sales Contracts typically contain:

. terms under which Ripple and a counterparty purchaser have agreed to
exchange XRP for funds, typically U.S. dollars, in a current transaction or
in future transactions;

. a provision stating that all title and risk of loss to all purchased units of
XRP passes to the purchaser immediately upon delivery;
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. an acknowledgement that the purchased units of XRP do not grant the
purchaser any right to make any demand on Ripple;

. an acknowledgement that the purchaser is responsible for all issues and
claims that relate to future sale or distribution of the purchased units of
XRP by the purchaser;

. disclaimers of express and implied warranties;

. a termination clause that allows Ripple, but not the counterparty, to

terminate for breach of post-sale obligations;

. a provision stating that the agreement and any subsequent documents
related to an individual transaction (e.g., a Summary of XRP Purchase)
constitute the entire agreement between the parties; and

. a provision stating that the agreement confers no rights on third parties.

72.  Further, cach of the Direct Sales Contracts listed in Exhibit C lacks any express

provision or representation:

. pursuant to which Ripple promises to make efforts to increase the price of
XRP;

. in which Ripple represents or warrants that the price or value of XRP will
increase;

. that entitles the purchaser, as a result of holding XRP, to share in profits
earned by Ripple or to receive profits from any other source; or

. that imposes on Ripple any fiduciary duty or similar duty to the purchaser.

73. Based upon the review of the Contracts in Exhibit C, those Contracts also contain

various other provisions, including restrictions on transfer and other provisions specific to the
particular subcategorics of Direct Sales Contracts identified in Section IILA. None of these terms
modify, in any respect, any of the conclusions expressed in the paragraphs above because the
provisions do not impose any post-contractual obligations on Ripple.

74.  1reach the conclusions and opinions set forth above with respect to each of the
Direct Sales Contracts identified in Exhibit C. If asked, I am prepared to testify about cach of
these Contracts. I reserve the right to testify about the opinions set forth in this section, in

greater detail, regarding cach of the Direct Sales Contracts in Exhibit C.
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il. Wholesale Sales Contracts

75.  T'havereviewed the Ripple Currency Wholesale Sales Order between XRP Fund
IT and Bitstamp Ltd. (“Bitstamp”) dated November 12, 2013 (the “Bitstamp Wholesale Order™),
produced as RPLI_SEC 0304341, which is a representative example of an XRP Wholesale Sales
Contract.

76.  The Bitstamp Wholesale Order and attachments thereto set out terms pursuant to
which Ripple sells XRP to Bitstamp on a wholesale basis for resale to third parties. The
Bitstamp Wholesale Order provides that Bitstamp purchases 10 million XRP for approximately
$78,000.

77. Section 1.1 of Attachment A, titled “Wholesale Purchase Transaction,” states that
Bitstamp “is purchasing the [XRP] solely to resell or otherwise distribute the [ XRP] to
Purchasers, and not to use the [ XRP] as an End User or for any other purpose.” It provides that
Bitstamp is “fully responsible for any use or further distribution” of the purchased XRP.

78.  Section 1.2 of Attachment A is titled “Company’s Acknowledgment” and states:

[Bitstamp] acknowledges and agrees that: (a) [XRP] [does] not
represent a right to make any demand on XRP Fund II[;] (b) [XRP
Fund II] has no obligation to redeem or exchange [XRP] for
monetary value, goods, services, or any other item, and (c) although
XRP Fund Il owns, and under this Agreement will transfer[ | title to
the [XRP] to [Bitstamp], XRP Fund II is not the “issucr” of [ XRP]
and does not set terms of use applicable to End User of [ XRP].

79.  Section 1.4 of Attachment A is titled “No Investment Purpose’ and states:

[Bitstamp] represents and warrants that it is not purchasing the
[XRP] for any Investment purpose. [Bitstamp] shall not: (a) market,
promote or otherwise offer the [XRP] as an Investment to any other
party, or (b) resell or otherwisc distribute the [XRP] to any other
party if [Bitstamp] has actual or reasonable knowledge that such
other party intends to purchase or acquire the [XRP] as an
Investment.
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80.  Section 1.6.2 of Attachment A, titled “Risk of Loss,” provides that upon XRP
Fund II’s transmission of the XRP to Bitstamp, title to and risk of loss of the XRP passcs to
Bitstamp. Bitstamp acknowledges and agrees that XRP Fund II has no liability to Bitstamp or to
any third party for any loss, theft or misusc of any transferred XRP.

81. The Bitstamp Wholesale Order includes a number of disclaimers, warranties, and
representations that address Ripple’s (lack of) future obligations to Bitstamp and other third
parties. Section 8.1 of Attachment A provides that:

EXCEPT AS OTHERWISE EXPRESSLY SET FORTH IN THIS
AGREEMENT, XRP FUND I MAKES NO
REPRESENTATIONS OR WARRANTIES IN RELATION TO
THE PURCHASED [XRP], THIS AGREEMENT OR ITS
PERFORMANCE HEREUNDER, INCLUDING (WITHOUT
LIMITATION) IMPLIED WARRANTIES OF
MERCHANTABILITY, NON-INFRINGEMENT, FITNESS FOR
A PARTICULAR PURPOSE, OR IMPLIED WARRANTIES
ARISING OUT OF COURSE OF DEALING, COURSE OF
PERFORMANCE OR USAGE OF TRADE.

Id. § 8.1. Secction 4.2 of Attachment A also expressly states that Ripple disclaims liability for all
consequential damages. These affirmative provisions are routine in commercial transactions.

82.  The Bitstamp Wholesale Order includes what is commonly known as an
integration clause. Section 9.7 of Attachment A states that the agreement represents the entire
agreement between the partics with respect to the subject matter and supersedes any previous or
contemporanecous oral or written agreements regarding such subject matter. The second
paragraph of the Bitstamp Wholesale Order itself also states that XRP Fund 11 “will not be bound
by, and specifically objects to, any term, condition or other provision that is different from or in
addition to the provisions of this Agreement that is submitted by [Bitstamp] in any purchase
order, receipt, acceptance, confirmation, correspondence, or otherwise, unless XRP Fund 11

specifically agrees to such provision in a written instrument signed by XRP Fund I1.”
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83. In addition, Section 9.3 of Attachment A to the Bitstamp Wholesale Order, titled

“No Third Party Beneficiaries,” states that the agreement is not intended to confer any right or

benefit on any third party, including any third-party purchaser.

84. My review of the Bitstamp Wholesale Order did not identify any express

provision or representation:

pursuant to which Ripple promises to make efforts to increase the price of
XRP;

in which Ripple represents or warrants that the price or value of XRP will
increase;

that entitles Bitstamp, as a result of holding XRP, to share in profits
earned by Ripple or to receive profits from any other source;

that creates an ongoing obligation owed by Ripple to Bitstamp with
respect to any XRP transferred pursuant to the order; or

that imposes on Ripple any fiduciary or similar duty owed to Bitstamp
with respect to any XRP transferred pursuant to the order.

85.  Bascd upon my review of a sample of the Wholesale Sales Contracts in Exhibit C,

and a review of the remaining such contracts by counsel acting at my direction, I conclude that

cach of these contracts is, in substance, similar to the Bitstamp Wholesale Order. Specifically,

the Wholesale Sales Contracts typically contain:

terms under which Ripple and a counterparty purchaser have agreed to
exchange XRP for funds, typically U.S. dollars, in a current transaction or
in future transactions;

a provision stating that all title and risk of loss to all purchased units of
XRP passes to the purchaser immediately upon delivery;

an acknowledgement that the purchased units of XRP do not grant the
purchaser any right to make any demand on Ripple;

an acknowledgement that the purchaser is responsible for all issues and
claims that relate to future sale or distribution of the purchased units of
XRP by the purchaser;

disclaimers of express and implied warranties;
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. a provision stating that the agreement constitutes the entire agreement
between the parties; and

. a provision stating that the agreement confers no rights on third parties.

86.  Further, cach of the Wholesale Sales Contracts listed in Exhibit C lacks any

eXpress provision or representation:

. pursuant to which Ripple promises to make efforts to increase the price of
XRP;

. in which Ripple represents or warrants that the price or value of XRP will
increase;

. that entitles the purchaser, as a result of holding XRP, to share in profits
earned by Ripple or to receive profits from any other source;

. that creates an ongoing obligation owed by Ripple to the purchaser or any
other person with respect to any XRP transferred pursuant to the contract;
or

. that imposes on Ripple any fiduciary or similar duty to the purchaser with

respect to any XRP transferred pursuant to the contract.

87. Based on the review of the Wholesale Sales Contracts in Exhibit C, those
Contracts also contain various other provisions, including limitations on resale or distribution
and other provisions specific to the particular subcategorics of Wholesale Sales Contracts
identified in Section II.A. None of these terms modify, in any respect, any of the conclusions
expressed in the paragraphs above because the provisions do not impose any post-contractual
obligations on Ripple.

88.  Ircach the conclusions and opinions sct forth above with respect to cach of the
Wholesale Sales Contracts identified in Exhibit C. If asked, I am prepared to testify about each
of these Contracts. I reserve the right to testify about the opinions set forth in this section, in

greater detail, regarding each of the Wholesale Sales Contracts in Exhibit C.
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B. PROGRAMMATIC CONTRACTS

89.  Ihavereviewed the Programmatic Market Activity Agreement between Ripple
Markets Inc. and GSR Holdings Limited (“GSR”) dated June 2, 2017 (the “GSR Agreement”),
produced as RPLI_SEC 0507300, which is a representative example of a programmatic contract.

90. The GSR Agreement is a relatively straightforward contract in which a sales agent
markets an owner’s goods in exchange for a commission determined by the sale proceeds. In
substance, the GSR Agreement sets out terms pursuant to which Ripple gives possession of the
XRP to GSR, and GSR agrees to sell the XRP on digital asset exchanges, according to guidelines
established by Ripple. In many respects, the GSR Agreement is similar to a traditional
consignment arrangement.

91.  Section 2 of the GSR Agreement, titled “Programmatic Market Activity,”
provides that GSR agrees to transact in XRP according to a programmatic schedule provided by
Ripple on a monthly basis in advance of the subject month. Ripple reserves the right to adjust
the schedule during the month. See id. § 2.

92.  The GSR Agreement provides that GSR will maintain a segregated wallet or
wallets solely to transact according to the programmatic schedule provided by Ripple. The
wallet or wallets are to be funded in amounts of XRP at Ripple’s sole discretion. See id.

93.  Section 3, titled “Remittance of Proceeds to Ripple and Payment to GSR,”
provides that Ripple can at any time direct GSR to remit to Ripple [JfPo of the proceeds of the
XRP sales made pursuant to the GSR Agreement, with .%b of the proceeds to be retained by GSR
as consideration for its efforts in executing sales of XRP. See id. § 3.

94.  Upon termination of the Agreement, GSR is required to return to Ripple any XRP

that it has not sold pursuant to a programmatic schedule. Seeid. § 5.
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9s. Section 9, titled “Limitation of Liability,” provides that “IN NO EVENT WILL
RIPPLE’S AGGREGATE AND CUMULATIVE LIABILITY FOR ANY LOSSES AND
DAMAGES ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE SUBJECT
MATTER THEREOF . . . EXCEED THE TOTAL AMOUNT PAID BY RIPPLE to GSR IN
THE PRIOR TWELVE (12) MONTH PERIOD BEFORE THE EVENT GIVING RISE TO THE
CLAIM.” Id. § 9.

96.  Section 10, titled “Warranties,” provides that each party represents to the other
that it is a duly organized and registered legal entity and has all necessary power and authority to
enter into the agreement and that the GSR Agreement creates a binding obligation on both
partics. Ripple makes no further warranty of merchantability, fitness, or any other kind.

97.  Section 11, titled “Relationship of the Parties,” provides that “[n]either party will
have the authority to enter into any contract on behalf of the other party or to otherwise bind the
other party to any legal obligation.” Id. § 11. This provision is typical in commercial
agreements, and, as used here, appears to express an acknowledgment between the parties that
Ripple will have no relationship, whether in privity or otherwise, with any purchasers of the units
of XRP that Ripple transfers to GSR’s segregated wallet or wallets.

98.  The GSR Agreement includes what is commonly known as an integration clause.
Scction 13 provides that the GSR Agreement constitutes the entire agreement between the parties
with respect to the subject matter therein and supersedes all prior representations and
understandings, whether oral, written, clectronic, or otherwise. See id. § 13.

99. My review of the GSR Agreement did not identify any express provision or

representation:

. pursuant to which Ripple promises to make efforts to increase the price of
XRP;
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. in which Ripple represents or warrants that the price or value of XRP will
increase;

. that entitles GSR, as a result of holding XRP, to share in profits earned by
Ripple or to receive profits from any other source;

. that creates an ongoing obligation owed by Ripple to GSR; or

. that imposes on Ripple any fiduciary or similar duty owed to GSR.

The only express provisions applicable to Ripple relate to Ripple delivering units of XRP to GSR
pursuant to a programmatic schedule determined at Ripple’s sole discretion.

100. I have also reviewed several Amendments to the GSR Agreement. See, e.g.,
RPLI_SEC 0537727. None of the Amendments modify in any way, directly or indirectly, the
views expressed in the paragraphs above.

101.  Based upon my review of a sample of the Programmatic Contracts identified in
Exhibit D, and a review of the remaining such contracts by counsel acting at my direction, |
conclude that each of the Programmatic Contracts is, in substance, similar to the GSR
Agreement. Specifically, each of these Contracts contains a provision stating that the agreement
and any related documents constitute the entire agreement between the parties.

102.  Further, cach of the agreements listed in Exhibit D lacks any express provision or

representation:

. pursuant to which Ripple promises to make efforts to increase the price of
XRP;

. in which Ripple represents or warrants that the price or value of XRP will
increase;

. that entitles the counterparty, as a result of holding XRP, to share in
profits earned by Ripple or to receive profits from any other source;

. that creates an ongoing obligation owed by Ripple to the counterparty; or

. that imposes on Ripple any fiduciary duty or similar duty to the purchaser.
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103. Based on the review of the Contracts in Exhibit D, those Contracts also contain
various other provisions, related to issues such as notice requirements and termination rights.
None of these terms modify, in any respect, any of the conclusions expressed in the paragraphs
above.

104. 1 reach the conclusions and opinions set forth above with respect to each of the
Programmatic Contracts identified in Exhibit D. If asked, I am prepared to testify about cach of
these Contracts. I reserve the right to testify about the opinions set forth in this section, in
greater detail, with regard cach of the Contracts in Exhibit D.

C. SERVICES CONTRACTS

i. Market-Making Contracts

105. Ihave reviewed the Market-Making Agreement between Ripple Markets, Inc. and
Global Software Services (“GSS”) dated January 1, 2015 (the “GSS Agreement”), produced as
GSR00010953, which is a representative example of the Market-Making Contracts identified in
Exhibit E.

106.  In my opinion, the GSS Agreement is a straightforward contract in which GSS
agrees to provide market-making services in exchange for funds. Ripple, that is, purchases
services in exchange for payment. The GSS Agreement sets out terms pursuant to which Ripple
pays GSS to provide market-making services, in exchange for units of XRP.

107.  Section 2 of the GSS Agreement, titled “Market Making Activity,” provides that
GSS will provide binding bid and offer prices for transactions in pairs of various fiat and crypto
currencies, including XRP, within a specified spread. See id. § 2.

108.  Section 3 of the GSS Agreement, titled “Consideration for Performance; Return

of Consideration,” provides that Ripple will deliver, as specified in Appendix A, . million XRP
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for full and timely performance by Il of its market-making activity for an initial term, as well
as additional specified deliveries of XRP if GSS clects to extend the term of the GSS Agreement.
See id. § 3, Appendix A.

109.  Under Section 5 of the GSS Agreement, titled “Warranties, Representations and
Additional Covenants,” each party represents and warrants to the other that at such time as it
delivers XRP to the other party, it has conveyed and will convey to the party good title and
ownership of the XRP.

110.  Secction 8 of the Agreement provides that the GSS Agreement constitutes the
entire contract between the parties relating to the subject matter and supersedes all previous
agreements and understandings, oral or written.

111. My review of this contract did not identify any express provision or

representation:

. pursuant to which Ripple promises to make any efforts to increase the
price of XRP;

. in which Ripple represents or warrants that the price or value of XRP will
increase;

. that entitles GSS, by providing market-making services, to share in profits
carned by Ripple or to receive profits from any other source; or

. that imposes on Ripple any fiduciary or similar duty owed to GSS with

respect to any XRP transferred pursuant to the contract.

112.  Based upon my review of a sample of the Market-Making Contracts identified in
Exhibit E, and a review of the remaining such contracts by counsel acting at my direction, I
conclude that each of these contracts is, in substance, similar in relevant part to the GSS
Agreement. Specifically, each of the Market-Making Contracts contains a provision stating that

the agreement and any related documents constitute the entire agreement between the parties.
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113.  Further, each of the Market-Making Contracts in Exhibit E lacks any express

provision or representation:

. pursuant to which Ripple promises to make efforts to increase the price of
XRP;

. in which Ripple represents or warrants that the price or value of XRP will
increasc;

. that entitles the counterparty, by providing market-making services, to
share in profits carned by Ripple or to receive profits from any other
source; or

. that imposes on Ripple any fiduciary or similar duty owed to the

counterparty with respect to any XRP transferred pursuant to the contract.

114. Based on my review of the Market-Making Contracts in Exhibit E, those
Contracts also contain various other provisions, related to issues such as concurrent leases or
loans, termination fees, and service fees. In my opinion, none of these terms modify, in any
respect, any of the conclusions expressed in the paragraphs above.

115. 1 reach the conclusions and opinions set forth above with respect to each of the
Market-Making Contracts identified on Exhibit E. If asked, I am prepared to testify about each
of these Contracts. 1 reserve the right to testify about the opinions set forth in this section, in

greater detail, with respect to each of the Market-Making Contracts in Exhibit E.

ii. Product Incentive Contracts

116. 1have reviewed the On Demand Liquidity Incentive #1 Agreement between

Ripple and || :tcd March 4, 2019 (the - Agreement”), produced

as RPLI_SEC 0899176, which is a representative example of the Product Incentive Contracts
identified in Exhibit E.

117.  The |l Agreement is a service contract, in which Ripple purchases services

from - in exchange for payment. The A greement obligates Ripple to pa_v_
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in XRP to -in exchange for -satisfaction of an incentive milestone regarding
intcgration and use of Ripple’s ODL product. Specifically, under Section 1 of the Agreement,
titled “On Demand Liquidity Incentive,” Azimo must send ten test transactions using the ODL
product into the Philippines, Brazil, and Australia within a specified time frame.

118.  ThejjlA greement includes what is commonly known as an integration
clause. Secction 6(h) of the Agreement, titled “Entire Agreement; Counterparts,” states that the
Agreement constitutes the entire agreement between the parties pertaining to its subject matter
and supersedes all prior and other contemporancous agreements, representations, warrantics, and
understandings of the parties.

119.  Section 6(i) of the -‘—\grccmcnt, titled “Third Party Rights,” states that a
person or entity not party to the [JjjjjjAgrcement shall not have any rights to enforce its terms.

120.  Exhibit A of the [Jjjjjj grcement is titled “Standard XRP Terms and
Conditions.” Under Section 4 of Exhibit A, titled “Material Risks,” - acknowledges a
serics of risks associated with virtual currency, including XRP. [JjjjjjJj acknowledges that
“[v]irtual currency is not legal tender, is not backed by any government, and accounts and value
balances are not subject to [FDIC] or Securities Investor Protection Corporation protections.” /d.

Exhibit A § 4(a). - also acknowledges the following:

The value of virtual currency may be derived from the continued
willingness of market participants to exchange fiat currency for
virtual currency, which may result in the potential for permanent and
total loss of value of a particular virtual currency should the market
for that virtual currency disappear.

Id. § 4(e).
121. Under Section 5 of Exhibit A, titled “Risk of Loss,”- acknowledges and

agrees that Ripple cannot cancel, reverse, or change any XRP transfer that has been completed.
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Id. § 5(a). Section 5 also provides that upon Ripple’s delivery of the XRP incentive to ||| R
all title to and risk of loss related to the XRP passes to - Id. § 5(b). - expressly
acknowledges and agrees that Ripple has no liability to -or any third party for any loss,
theft, or misuse of any XRP that Ripple delivers to -s part of th- Agreement. Id.

122, Section 5 further provides that-vill have no recourse against Ripple or
affiliates for any liability of any type incurred by- as a result ot-’s usc, resale, or
distribution of XRP. Id. § 5(d). - acknowledges and agrees “that XRP does not represent a
right to make any demand on Ripple” and that “Ripple has no obligation to redeem or exchange
XRP for monetary value, goods, services or any other item.” /d.

123. My review of the - Agreement did not identify any express representation or

provision:
. pursuant to which Ripple promises to make efforts to increase the price of
XRP;
. in which Ripple represents or warrants that the price or value of XRP will
Increase;
. that entitles - by achieving its incentive, to share in profits earned

by Ripple or to receive profits from any other source;

. that creates an ongoing obligation owed by Ripple to [l after delivery
of the XRP incentive with respect to any XRP transferred pursuant to the

-f\grccment; or
. that imposcs on Ripple any fiduciary or similar duty owed to-with
respect to any XRP transferred pursuant to the ] Agreement.

124.  Some of the Product Incentive Contracts involve development of third-party

products to incentivize the use of XRP. For instance, I have reviewed the_Pilot

Agreement between Ripple an_ dated September 19, 2019,

produced as RPLI SEC 0899553. Under the || 1ot Agreement, Ripple agrees to

pay -to use its proprietary trading algorithm to purchase and sell XRP for U.S. dollars on
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the digital asset exchange Bitstamp. Specifically, Ripple agrees to pay -on a monthly basis
I the aggregate value of XRP purchased or sold by -on Bitstamp using its algorithm.
125.  Section 8 of th. Trading Pilot Agreement states tha.is responsible
“for all matters or issues or claims relating to or in connection with any use, distribution or sale
of XRP it receives as payment from Ripple.” Id. § 8.
126.  Section 9 of the Agreement states that immediately upon Ripple’s transfer of any
XRP to -s XRP wallet address, all risk of loss related to such XRP passes to-
127.  Under Section 10 of the -Trading Pilot Agreement, titled “Material Risks,”
-acknowledges a series of risks associated with virtual currency, including XRP. -
acknowledges that “[v]irtual currency is not legal tender, is not backed by the government, and
accounts and value balances are not subject to [FDIC] or Securities Investor Protection

Corporation protections.” Id. § 10(a). - also acknowledges the following:

The value of virtual currency may be derived from the continued
willingness of market participants to exchange fiat currency for
virtual currency, which may result in the potential for permanent and
total loss of value of a particular virtual currency should the market
for that virtual currency disappear.

Id. § 10(e). - further acknowledges that “[t]he volatility and unpredictability of the price of
virtual currency relative to fiat currency may result in significant loss over a short period of
time.” Id. § 10(g).

128.  Section 12 of th_ Pilot Agreement states that- “shall have no
recourse against Ripple . . . as a result of its use, resale or distribution of XRP, including the
materialization of any of” the material risks identified in the agreement. 7d. § 12.

129.  Section 14 of the_Pilot Agreement, titled ‘JJJjjj XRP

Acknowledgments,” states:
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-cknowledges and agrees that (1) XRP do not represent a right
to make any demand on [Ripple;] (ii) [Ripple] has no obligation to
redeem or exchange XRP for monetary value, goods, services or any
other item; and (ii1) [Ripple] is not responsible for any use b -
or any third party of XRP that Ripple has delivered to iunder
this Agreement.

Id. § 14.

130. My review of the —Pilot Agreement did not identify any express

representation or provision:

. pursuant to which Ripple promises to make efforts to increase the price of
XRP;

. in which Ripple represents or warrants that the price or value of XRP will
Increase;

. that entitles by achieving its incentive, to share in profits earned by
Ripple or to receive profits from any other source;

. that creates an ongoing obligation owed by Ripple to* after delivery
of the XRP incentive with respect to any XRP transferred pursuant to the

_Pilot Agreement; or

. that imposes on Ripple any fiduciary or similar duty owed to -with
respect to any XRP transferred pursuant to the - Trading Pilot
Agreement.

131.  Based upon my review of a sample of the Product Incentive Contracts in Exhibit
E, and a review of the remaining such contracts by counsel acting at my direction, I conclude
that each of these contracts is, in substance, similar in relevant part to the [JJJJiAgreement and

the _ Pilot Agreement. Specifically, the Product Incentive Contracts typically

contain:

. a provision stating that the agreement and any related documents
constitute the entire agreement between the parties; and

. a provision stating that the agreement confers no rights on third parties.

132.  Further, each of the Product Incentive Contracts in Exhibit E lacks any express

provision or representation:
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. pursuant to which Ripple promises to make efforts to increase the price of
XRP;
. that entitles the counterparty, by achieving its incentives, to share in

profits earned by Ripple or to receive profits from any other source;

. that creates an ongoing obligation owed by Ripple to the counterparty
after delivery of the XRP incentive with respect to any XRP transferred
pursuant to the contract; or

. that imposes on Ripple any fiduciary or similar duty owed to the
counterparty with respect to any XRP transferred pursuant to the contract.

133. Based on the review of the Product Incentive Contracts in Exhibit E, those
Contracts also contain various other provisions, related to issues such as volume and marketing
incentives, rebates, and liquidity promotion. In my opinion, none of these terms modify, in any
respect, any of the conclusions expressed in the paragraphs above.

134.  1reach the conclusions and opinions set forth above with respect to each of the
Product Incentive Contracts identified on Exhibit E. If asked, I am prepared to testify about each
of these Contracts. I reserve the right to testify about the opinions set forth in this section, in

greater detail, regarding each of the Product Incentive Contracts in Exhibit E.

iii. Employee and Executive Compensation Contracts

135. Thave reviewed the Employment Offer Letter between a Ripple employee and
Ripple dated November 22, 2019 (the “Offer Letter”), produced as RPLI _SEC 0633406, which
is a representative example of the Employee and Executive Compensation Contracts identified in
Exhibit E.

136. Section 5 of the Offer Letter, titled “Additional Bonus,” provides that, in addition
to cash compensation, a cash sign-on bonus, and an annual cash target bonus, the employee will
receive a bonus of XRP in an amount equivalent to -f he continues to be employed by

Ripple on the second pay date subsequent to the twelve-month anniversary of his start date.
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137.  Section 6 of the Offer Letter, titled “Long Term Incentive Scheme,” provides that
Ripple will recommend to the company’s board that it grant the employee - restricted stock
units in the company, covering Ripple’s Class A common shares, subject to specified vesting
conditions.

138.  The Offer Letter includes what is commonly known as an integration clause.
Scction 14 of the Offer Letter, titled “Entire Agreement,” states that the Offer Letter and an
agreement relating to proprietary rights between the employee and the company set forth the
terms of the employee’s employment and supersede any prior representations or agreements,
whether written or oral.

139. My review of the Offer Letter did not identify any express provision or

representation:
. pursuant to which Ripple promises to make efforts to increase the price of
XRP;
. in which Ripple represents or warrants that the price or value of XRP will
increase; or
. that entitles the counterparty, as a result of holding XRP, to share in

profits earned by Ripple or to receive profits from any other source.

140. Based upon my review of a sample of the Employee and Executive Compensation
Contracts in Exhibit E, and a review of the remaining such contracts by counscl acting at my
direction, I conclude that each of these contracts is, in substance, similar to the Offer Letter
discussed above. Specifically, cach of the Employee and Executive Compensation Contracts
contains a provision stating that the agreement and any related documents constitute the entire
agrecement between the partics.

141.  Further, each of the Employee and Executive Compensation Contracts in Exhibit

E lacks any express provision or representation:
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. pursuant to which Ripple promises to make efforts to increase the price of
XRP;
. in which Ripple represents or warrants that the price or value of XRP will

increase; or

. that entitles the counterparty, as a result of holding XRP, to share in
profits earned by Ripple or to receive profits from any other source.

142.  Based on the review of the Employee and Executive Compensation Contracts in
Exhibit E, those Contracts also contain various other provisions, related to issues such as
restrictions on transfer, compensation, incentives, and equity components. In my opinion, none
of these terms modify, in any respect, any of the conclusions expressed in the paragraphs above
because the provisions do not impose post-contractual obligations on Ripple.

143. Ireach the conclusions and opinions set forth above with respect to each of the
Employee and Executive Compensation Contracts identified in Exhibit E. If asked, I am
prepared to testify about each of these Contracts. I reserve the right to testify about the opinions
set forth in this section, in greater detail, regarding each of the Contracts in Exhibit E.

D. OTHER CONTRACTS

i. Master Hosted Services Agreements

144. 1have reviewed the Ripple Master Hosted Services Agreement between Ripple
Services, Inc. and MoneyGram Payment Systems, Inc. (“MoneyGram™) dated June 17, 2019 (the
“MoneyGram Agreement”), produced as RPLI SEC 0272291, which is a representative example
of the Master Hosted Services Agreements identified in Exhibit F.

145.  In substance, the Agreement sets out terms pursuant to which Ripple grants
MoneyGram permission to access and use hosted software services provided by Ripple. The
MoneyGram Agreement provides that specific software services will be identified in work

orders.
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146. 1have also reviewed the original work order associated with the MoneyGram
Agreement dated June 17, 2019, produced as RPLI_SEC 0239684, which is a representative
example of a work order under a Master Hosted Services Agreement. The work order identifies
the software service to which MoneyGram is granted access as the Ripple xRapid Platform. The
work order states that MoneyGram pays no fees for the services Ripple provides to it.

147.  The work order further provides that Ripple will pay MoneyGram rebates in XRP
into a segregated wallet for certain costs incurred as a result of a gap between exchange rates
charged on Ripple’s platform and market rates, as well as certain market development fees and
bonuses in XRP if the transactions executed on Ripple’s platform exceeds specified volume
thresholds.

148.  Section 4 of the MoneyGram Agreement, titled “Authorization; Services;
Customer Restrictions,” provides that Ripple authorizes MoneyGram to access and use Ripple’s
hosted software services in accordance with conditions and limitations set forth in the
Agreement. See RPLI SEC 0272291, § 4(a). Upon delivery of the services, Ripple agrees to
provide MoneyGram basic support for the services and make the services available 24 hours a
day, 7 days a week.

149. The MoneyGram Agreement provides that MoneyGram will be solely responsible
for the data or information submitted to the hosted services and use commercially reasonable
efforts to prevent unauthorized access to or use of the services. Ripple reserves all right, title,
and interest in and to the hosted services.

150.  Section 6 of the MoneyGram Agreement, titled “Security,” provides that Ripple

will employ security measures to protect MoneyGram’s confidential information related to use of
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the software services. See id. § 6(a). Ripple has no obligation or liability for any harm to
customer data that is not caused by Ripple or the hosted services.

151. Section 8 of the MoneyGram Agreement, titled “Intellectual Property,” provides
that the parties “have no intent to jointly develop software or other intellectual property under
this Agreement.” Id. § 8(a). Ripple retains exclusive ownership of all rights, title, and interest in
and to the hosted services and its related software in any and all versions made available for
MoneyGram’s access. Nothing in the MoneyGram Agreement constitutes a sale or other transfer
or conveyance of any right, title, or interest in the software or any of the intellectual property
rights upon which the hosted services are related.

152.  Scction 11 of the MoncyGram Agreement, titled “Representations and
Warranties; Disclaimers,” contains warranties by both parties. Ripple warrants that its software
scrvices will conform to technical specifications and other written documentation provided to
MoneyGram and that it will use commercially reasonable efforts to fix any non-conforming
scrvices. The MoneyGram Agreement provides that, aside from the warrantics and
representations expressly set forth in it, Ripple makes no representation or warranty of any kind,
including implied warrantics of merchantability, fitness for a particular purposcs, and suitability.
All such warranties and obligations are expressly disclaimed.

153. The MoneyGram Agreement includes what is commonly known as an integration
clause. Section 19 provides that the MoneyGram Agreement and any associated work order
constitute the entire agreement between the partics regarding its subject matter and supersedes all
prior communications, whether written or oral or express or implied. See id. § 19(i). It further
provides that no person or entity that is not party to the agreement shall have any rights to

enforce any term of it.
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154. My review of the MoneyGram Agreement did not identify any express provision

or representation:

. pursuant to which Ripple promises to make efforts to increase the price of
XRP;

. in which Ripple represents or warrants that the price or value of XRP will
increase;

. that entitles MoneyGram to share in profits earned by Ripple or to receive

profits from any other source; or

. that imposes on Ripple any fiduciary or similar duty owed to MoneyGram
with respect to any XRP transferred pursuant to the Agreement.

155.  Thave also reviewed several Amendments to the MoneyGram Agreement and
associated work order. See, e.g., SEC-LIT-EPROD-000077199 (adjusting incentive payment
formula). None of the Amendments modify in any way, directly or indirectly, the views
expressed in the paragraphs above.

156. Based upon my review of a sample of the Master Hosted Services Agreements
identified in Exhibit F, and a review of the remaining such contracts by counsel acting at my
direction, I conclude that each of these contracts is, in substance, similar in relevant part to the
MoneyGram Agreement. Specifically, the Master Hosted Services Agreements typically

contain:

. disclaimers of express and implied warranties;

. a provision stating that the agreement and any related documents
constitute the entire agreement between the parties; and

. a provision stating that the agreement confers no rights on third parties.

157.  Further, each of the Master Hosted Services Agreements in Exhibit F lacks any

express provision or representation:

. pursuant to which Ripple promises to make efforts to increase the price of
XRP;
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. in which Ripple represents or warrants that the price or value of XRP will
increase;
. that entitles the counterparty to share in profits earned by Ripple or to

receive profits from any other source; or

. that imposes on Ripple any fiduciary or similar duty owed to the
counterparty with respect to any XRP transferred pursuant to the contract.

158.  Based on the review of the Master Service Hosted Agreements in Exhibit F, those
Agreements also contain various other provisions, related to issues such as incentives, rebates,
and service fees. In my opinion, none of these terms modify, in any respect, any of the
conclusions expressed in the paragraphs above.

159.  1reach the conclusions and opinions set forth above with respect to each of the
Master Service Hosted Agreements identified in Exhibit F. If asked, I am prepared to testify
about each of these Contracts. | reserve the right to testify about the opinions set forth in this

section, in greater detail, regarding each of the Agreements in Exhibit F.

il Loans and Promissory Notes

160. 1have reviewed the Digital Assct Loan Agreement between ||| Gz
- and XRP II dated January 4, 2018 (the “Loan Agreement”), produced as
RPLI_SEC 0000906. The Loan Agreement is a representative example of the Loans and
Promissory Notes identified in Exhibit F.
161. The Loan Agreement scts out terms pursuant to which XRP II agrees to lend
-approximatel)l million units of XRP. The Agreement provides that -will
pay interest in U.S. dollars, on a monthly basis, at an annual ratc of -
162.  Section 2(b) of Exhibit B to the Loan Agreement, titled “Risk of Loss,” states that
immediatcly upon XRP II’s delivery of the loaned XRP to - all title to and risk of loss

related to XRP passes to - See id. Exhibit B, § 2(b).
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163. Section 3 of Exhibit B, titled “Disclaimers, Limitations and Reservations,” states
that other than those expressly sct forth in the agreement, XRP II makes no representations or
warranties of any kind in relation to the loaned XRP.

164. Under Section 5 of Exhibit B, titled “Disclosures,” wacknowlcdgcs a
series of risks associated with virtual currency, including XRP. - acknowledges that
“[v]irtual currency is not legal tender, is not backed by the government, and accounts and value
balances are not subject to [FDIC] or Securities Investor Protection Corporation protections.” Id.

Exhibit B, § 5(c)(i). - also acknowledges the following:

The value of virtual currency may be derived from the continued
willingness of market participants to cxchange fiat currency for
virtual currency, which may result in the potential for permanent and
total loss of value of a particular virtual currency should the market
for that virtual currency disappear.

Id. Exhibit B, § 5(c)(v).

165. My review of the Loan Agreement did not identify any express provision or

representation:
. pursuant to which Ripple promises to make efforts to increase the price of
XRP;
. in which Ripple represents or warrants that the price or value of XRP will
increase;

. that entitles -o share in profits earned by Ripple or to receive
profits from any other source; or

. that imposes on Ripple any fiduciary or similar duty owed to -
with respect to any XRP transferred pursuant to the Agreement.

166. Based upon my review of a sample of the Loans and Promissory Notes identified
in Exhibit F, and a review of the remaining such contracts by counsel acting at my direction,

each of these contracts is, in substance, similar in relevant part to the Loan Agreement. Each of
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the governing Loans and Promissory Notes contains a provision stating that the agreement and
any related documents constitute the entire agreement between the parties.
167.  Further, each of the Loans and Promissory Notes in Exhibit F lacks any express

provision or representation:

. pursuant to which Ripple promises to make efforts to increase the price of
XRP;

. in which Ripple represents or warrants that the price or value of XRP will
increase;

. that entitles the counterparty to share in profits earned by Ripple or to

receive profits from any other source; or

. that imposes on Ripple any fiduciary or similar duty owed to the
counterparty with respect to any XRP transferred pursuant to the contract.

168.  Based on the review of the Loans and Promissory Notes in Exhibit F, those
Contracts also contain various other provisions, related to issues such as revolver terms,
conditions precedent, and default. In my opinion, none of these terms modify, in any respect,
any of the conclusions expressed in the paragraphs above.

169.  1reach the conclusions and opinions set forth above with respect to each of the
Loans and Promissory Notes identified in Exhibit F. If asked, I am prepared to testify about each
of these Contracts. I reserve the right to testify about the opinions set forth in this section, in

greater detail, with respect to each of the Loans and Promissory Notes in Exhibit F.

ii. Custody Agreements

170. Thave reviewed the Custody Agreement between XRP 11 and _
- dated December 4, 2016 (the “JJj} Custody Agreement”), produced as RPLI SEC
0895307. This is a representative example of the Custody Agreements identified in Exhibit F.

171.  In my opinion, the. Custody Agreement is a contract in which one party agrees

to maintain custody of an assct owned by the counterparty. In substance, the . Agreement sets
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out terms pursuant to which XRP II acts as custodian for XRP that . previously purchased
from Ripple. Specifically, XRP II agrees to open and maintain one or more custody accounts to
hold XRP received by XRP II from-

172.  Section 3 of thc. Custody Agreement, titled “Responsibility of Custodian,”
states that XRP II's duties are limited to following instructions from persons authorized b). as
to the movements of the XRP to and from the custody account; delivering or transferring the
XRP in the event of termination of the agreement; and undertaking reasonable best efforts to
secure and safeguard the XRP.

173.  The . Custody Agreement includes what is commonly known as an integration
clause. Section 14, titled “Entirc Agreement,” states that the . Custody Agreement scts forth
the entire agreement of the parties thereto with respect to the subject matter thereof and
supersedes any prior negotiations, understandings, or arrangements regarding the subject matter
thereof.

174. My review of thc. Custody Agreement did not identify any express provision

or representation:

. pursuant to which XRP II promises to make efforts to increase the price of
XRP;
. in which XRP II represents or warrants that the prices or value of XRP

will increase; or

. that entitles . to share in profits earned by Ripple or to receive profits
from any other source.

175. Based upon my review of a sample of the Custody Agreements in Exhibit F, and a
review of the such agreements by counsel acting at my direction, each of these agreements is, in
substance, similar to the [l Custody Agreement. Specifically, each of the Custody agreements
contains a provision stating that the agreement and any related documents constitute the entire

agreement between the parties.
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176.  Further, each of the Custody Agreements listed in Exhibit F lacks any 